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The Thirteenth Section in the Federal Courts * 


By Erte J. Zou, Jr., 
Commerce Attorney, Illinois Central System 


By the original Act to Regulate Commerce of February 4, 1887 (24 
Stat. 379), the Interstate Commerce Commission was given power to 
remove unjust discrimination in rates or service between shippers, locali- 
ties, or particular descriptions of traffic. It was under this general pro- 
vision that the question of the power of the federal government over in- 
trastate rates first arose in the Minnesota Rate Cases, 230 U. S. 352 
(1913). 

The State of Minnesota had, by statute, established rates for the 
intrastate transportation of freight and passengers throughout Minne- 
sota. The railroads in Minnesota contended that as applied to cities on 
the State’s boundary or to places within competitive districts crossed 
by the state line, the rates thus prescribed disturbed the relation previ- 
ously existing between interstate and intrastate commerce, and thus 
imposed a direct burden upon interstate commerce and created dis- 
crimination against localities in adjoining States. They also urged that 
by reason of the passage of the Act to Regulate Commerce, the rates 
thus fixed by the State of Minnesota were void because of their injurious 
effect on interstate commerce. 

There had been no finding by the Interstate Commerce Commission 
of unjust discrimination against interstate commerce by reason of the 
intrastate rates, and the Supreme Court, reserving the question of the 
validity and consequence of such a finding if one were made by the Inter- 
state Commerce Commission, decided that there was no ground for in- 
validating the action of the state, for it at least was not the function of 
the court to pass on the absence or existence of the alleged discrimina- 
tion. Congress, in defining the scope of its regulation, had provided 
that it was not to extend to purely intrastate traffic. It did not under- 
take to authorize the Commission to prescribe intrastate rates and thus 
to establish a unified control by the exercise of the rate-making power 
over both descriptions of traffic. In the absence of a finding by the 
Commission of unjust discrimination, intrastate rates were to be left to 
. fixed by the carriers and subject to the regulatory authority of the 

tates. 

A finding by the Interstate Commerce Commission of such dis- 
crimination against persons or localities in interstate commerce or inter- 
state commerce itself, lacking in the Minnesota Rate Cases, was, however, 
present in the Shreveport Case (Houston, East and West Texas Ry. Co. 
v. United States), 234 U. S. 342 (1914). There, the Interstate Commerce 
Commission had prescribed a maximum basis of class rates from Shreve- 
port, La., to points in Texas, and, finding that the maintenance of lower 





*A summary of the more important federal cases involving interpretations of 
section 13 of the Interstate Commerce Act. 
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rates intrastate within Texas was preferring Texas cities, such as Dallas 
and Houston, as against Shreveport, ordered, in effect, that the carriers 
involved should not charge for interstate transportation from Shreve- 
port to points in Texas rates on any higher basis than they charged 
intrastate within Texas. Suits were brought in the Commerce Court to 
set the order aside, but the petitions were dismissed. On appeal, the 
Supreme Court affirmed the dismissal of the suits and upheld the Com- 
mission’s order. The Court said (pp. 349-350) : 


‘**Manifestly the order might be complied with, and the discrimina- 
tion avoided, either by reducing the interstate rates from Shreve- 
port to the level of the competing intrastate rates, or by raising 
these intrastate rates to the level of the interstate rates, or by such 
reduction in the one case and increase in the other as would result in 
equality. But it is urged that, so far as the interstate rates were 
sustained by the Commission as reasonable, the Commission was 
without authority to compel their reduction in order to equalize 
them with the lower intrastate rates. The holding of the Commerce 
Court was that the order relieved the appellants from further obli- 
gation to observe the intrastate rates and that they were at liberty 
to comply with the Commission’s requirements by increasing these 
rates sufficiently to remove the forbidden discrimination.’’ 


The Court also said (pp. 351-353) : 


**Its authority [that of Congress], extending to these interstate car- 
riers as instruments of interstate commerce, necessarily embraces the 
right to control their operations in all matters having such a close 
and substantial relation to interstate traffic that the control is essen- 
tial or appropriate to the security of that traffic, to the efficiency of 
the interstate service, and to the maintenance of conditions under 
which interstate commerce may be conducted upon fair terms and 
without molestation or hindrance. * * * * Wherever the interstate 
and intrastate transactions of carriers are so related that the govern- 
ment of the one involves the control of the other, it is Congress, and 
not the State, that is entitled to prescribe the final and dominant 
rule, for otherwise Congress would be denied the exercise of its 
constitutional authority and the State, and not the Nation, would be 
supreme within the national field. 


This is not to say that Congress possesses the authority to regulate 
the internal commerce of a State, as such, but that it does possess 
the power to foster and protect interstate commerce, and to take all 
measures necessary or appropriate to that end, although intrastate 
transactions of interstate carriers may thereby be controlled.’’ 


By this decision, therefore, the Supreme Court confirmed in the Inter- 
state Commerce Commission the power under the general provisions of 
section 3 of the Interstate Commerce Act to find that intrastate rates are 
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unjustly discriminatory against interstate commerce or shippers or locali- 
ties in interstate commerce and to order the carriers to remove the dis- 
erimination by either reducing the interstate rates or increasing the intra- 
state rates, the state being unable to prevent the carriers from increasing 
their state rates should that be the method chosen by the carriers of re- 
moving the discrimination. 

This dominance of federal power was reaffirmed under somewhat 
similar circumstances in American Express Co. v. Caldwell, 244 U. 8. 617 
(1917). In 1912 the Interstate Commerce Commission entered upon a 
comprehensive investigation of express rates, and its report resulted in 
the establishment in 1914, throughout the United States, of a uniform 
system of rates for interstate transportation, and the prompt adoption, 
in forty states, of the same system for intrastate transportation. South 
Dakota, however, did not adopt the national system, but adhered rather 
to its much lower scale of rates. Shippers at Sioux City, Iowa, thereupon 
complained to the Interstate Commerce Commission of resultant preju- 
dice and discrimination against them as compared with their competitors 
across the state line in South Dakota. The Commission found that such 
discrimination did exist and that the interstate rates were not unreason- 
able and issued an order prohibiting the charging of higher rates between 
Sioux City and points in South Dakota than were contemporaneously 
charged between points in South Dakota. The carriers presented to the 
Board of Railroad Commissioners of South Dakota new tariffs increas- 
ing the intrastate rates to the interstate level, but the Board rejected the 
tariffs and brought a proceeding seeking to enjoin the increasing of the 
intrastate rates. The Supreme Court of South Dakota granted the in- 
junction, and the carriers’ petition for writ of error to the United States 
Supreme Court was allowed. 

The United States Supreme Court held that the granting of the in- 
junction was improper, and in upholding the Interstate Commerce Com- 
mission’s power to regulate intrastate commerce as a means of removing 
discrimination against interstate commerce, reaffirmed the principle of 
the Shreveport Case. The Court held that the Interstate Commerce Com- 
mission, in finding the interstate rates reasonable and finding discrimi- 
nation to exist, gave implied authority to raise the state rates to the 
interstate level despite the fact that the state rates themselves might be 
reasonable (p. 624) : 


‘*But the finding that discrimination exists and that the inter- 
state rates are reasonable does not necessarily imply a finding that 
the intrastate rates are unreasonable. Both rates may lie within 
the zone of reasonableness and yet involve unjust discrimination. 
Interstate Commerce Commission v. Baltimore & Ohio R. R. Co., 
145 U. 8. 263, 277. Proceedings to remove unjust discrimination 
are aimed directly only at the relation of rates.’’ 


The Interstate Commerce Commission’s order was found properly re- 
stricted to the territory where the discrimination was proven to exist, as 
it had to be in order to be valid (pp. 625-626) : 
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‘*But where, as here, there is a conflict between the federal and the 
state authorities, the Commission’s order cannot serve as a justifi- 
cation for disregarding a regulation or order issued under state 
authority, unless, and except so far as, it is definite as to the territory 
or points to which it applies. For the power of the Commission is 
dominant only to the extent that the exercise is found by it to be 
necessary to remove the existing discrimination against interstate 
traffic.”’ 


The next important decision of the Supreme Court on this question 
of the extent of federal control over intrastate rates, was Illinois Central 
Railroad Company v. Public Utilities Commission, 245 U. S. 493 (1918). 
The Interstate Commerce Commission had found that passenger fares 
between St. Louis, Mo., and Keokuk, Iowa, on the one hand, and points 
in Illinois on the other were reasonable when not in excess of 2.4 cents 
per mile, and that the contemporaneous maintenance between Illinois 
points just east of the Mississippi River at St. Louis and Keokuk and 
those same points in Illinois, of fares on a lower basis than between St. 
Louis and Keokuk and those same points, prejudiced St. Louis and 
Keokuk and interstate traffic, and preferred adjacent Illinois points and 
intrastate traffic. The Commission issued an order requiring that the 
intrastate fares referred to be no lower than the contemporaneously 
maintained interstate fares. In compliance with the order, the carriers 
established interstate fares between St. Louis and Keokuk, respectively, 
and points in Illinois on a basis of 2.4 cents per mile, and proceeded to 
increase their intrastate fares throughout Illinois to the same basis. A 
statute of Illinois prohibited any intrastate rate in excess of 2 cents per 
mile, and the carriers’ action meeting with the opposition of the State 
authorities, the carriers brought suit against them to enjoin them from 
interfering in any way with the establishment and maintenance of such 
intrastate rates under the Commission’s order. The District Court dis- 
missed the bills and the Supreme Court affirmed this action. The Court 
reaffirmed the Commission’s power to require the removal of discrimina- 
tion against interstate commerce by requiring equality between intrastate 
and interstate rates, on the authority of the Shreveport Case and the 
American Express Company Case, but the Commission’s order was found 
to be so vague as to what intrastate rates were responsible for the dis- 
crimination against interstate commerce that it had to be held inoperative 
and of no effect. The Court said (pp. 508-509) : 


**But while the order shows that it is not intended to require or 
authorize a readjustment of all the intrastate rates, the description of 
those to which it applies is at best indefinite. * * * * The uncertainty 
arises out of a failure to designate with appropriate precision the 
territory or points to and from which the intrastate rates must or 
may be readjusted, and this omission accords with the absence from 
the reports of any finding showing definitely the territory or points 
where those rates operate prejudicially against the interstate traffie 
which the order is intended to protect. 
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‘*To be effective in respect of intrastate rates established and 
maintained under state authority an order of the Commission of the 
kind now under consideration must have a definite field of operation 
and not leave the territory or points to which it applies uncertain.’’ 


The Supreme Court has had to pass on the validity of the scope of 
orders of the Commission in other cases of this sort. In Wisconsin Rail- 
road Commission v. Chicago, B. & Q. R. R. Co., 257 U. 8. 563 (1922), the 
Court, while upholding the Commission’s order on the ground of revenue 
discrimination against interstate commerce (see infra), held that to the 
extent the order was predicated on undue prejudice against persons and 
localities in interstate commerce, it was not supported by the Commis- 
sion’s findings (pp. 579-580). 


‘‘The report and findings of the Commission undoubtedly show 
that the intrastate fares work an undue discrimination against 
travellers in interstate commerce and against localities * * * in 
typical instances numerous enough to justify a general finding 
against a large class of fares. In a general order thus supported 
possible injustice can be avoided by a saving clause allowing any 
one to except himself from the order by proper showing. This 
practice is fully sustained by precedent in what was done as a 
sequence of the Shreveport Case. * * * * Any rule which would re- 
quire specific proof of discrimination as to each fare or rate and 
its effect would completely block the remedial purpose of the statute. 

‘*The order in this case, however, is much wider than the 
orders made in the proceedings following the Shreveport and Illinois 
Central Cases. There, as here, the report of the Commission showed 
discrimination against persons and localities at border points, and 
the orders were extended to include all rates or fares from all 
points in the State to border points. But this order is not so re- 
stricted. It includes fares between all interior points although 
neither may be near the border and the fares between them may 
not work a discrimination against interstate travellers at all. 
Nothing in the precedents cited justifies an order affecting all rates 
of a general description when it is clear that this would include 
many rates not within the proper class or the reason of the order. 
In such a case, the saving clause by which exceptions are permitted, 
ean not give the order validity.’’ 


Similarly, in New York v. United States, 257 U. S. 591, (1922), the Su- 
preme Court upheld the Commission’s order on the ground of revenue 
discrimination, but said that the evidence of discrimination against per- 
sons and localities in interstate commerce was insufficient to justify the 
state-wide order there made. 

While in Northern Pacific Railway Co. v. North Dakota, 250 U. 8. 
135 (1919), the Supreme Court had held that under federal control the 
Director General, under the war power of the United States, could fix 
the rates on intrastate traffic, it was not until the passage of the Trans- 
portation Act of 1920 that the Interstate Commerce Commission was 
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given power to prescribe minimum rates. By section 13(4) of the 
Interstate Commerce Act, as amended by section 416 of the Transpor. 
tation Act of 1920 (41 Stat. 484), it was provided that: 


‘Whenever * * * the Commission * * * finds that any such 
[intrastate] rate * * * causes any undue or unreasonable advan. 
tage, preference, or prejudice as between persons or localities in 
intrastate commerce on the one hand and interstate or foreign 
commerce on the other hand, or any undue, unreasonable, or un- 
just discrimination against interstate or foreign commerce * * *, 
it shall prescribe the rate * * * or the maximum or minimum, or 
maximum and minimum, thereafter to be charged, * * * in such, 
manner as, in its judgment, will remove such advantage, preferenee, 
prejudice, or discrimination. Such rates * * * shall be observed 
* * * the law of any State or the decision or order of any State 
authority to the contrary notwithstanding.’’ 


Another provision of the Transportation Act of 1920 which was to 
play an important role in the administration of section 13 was section 
15a(2), which read as follows (41 Stat. 488) : 


**In the exercise of its power to prescribe just and reasonable 
rates the Commission shall initiate, modify, establish or adjust 
such rates so that carriers as a whole (or as a whole in each of 
such rate groups or territories as the Commission may from time 
to time designate) will, under honest, efficient and economical man- 
agement and reasonable expenditures for maintenance of way, 
structures and equipment, earn an aggregate annual net railway 
operating income equal, as nearly as may be, to a fair return upon 
the aggregate value of the railway property of such carriers held 
for and used in the service of transportation: Provided, That the 
Commission shall have reasonable latitude to modify or adjust any 
particular rate which it may find to be unjust or unreasonable, and 
to prescribe different rates for different sections of the country.” 


After the Transportation Act of 1920 had become effective, the 
Interstate Commerce Commission instituted an investigation into the 
interstate rates of all carriers in the United States pursuant to section 
15a(2), and, following such investigation, approved increases of 35 per- 
cent in interstate freight rates and 20 percent in interstate passenger 
fares in a region which embraced the State of Wisconsin. The carriers 
thereupon applied to the Wisconsin Railroad Commission for correspond- 
ing intrastate increases, but that Commission, while granting the freight 
rate increases, denied any increases in passenger fares. The carriers 
then filed a petition with the Interstate Commerce Commission under 
section 13, and the Commission found that the Wisconsin Commission’s 
action resulted in undue, unreasonable and unjust discrimination against 
persons traveling in interstate commerce and against interstate com- 
merce, and ordered increases in the intrastate fares corresponding to 
the interstate increases it had approved. The validity of this order 
was upheld by the Supreme Court in Wisconsin Railroad Commission V. 
Chicago, B. & Q. R. R., 257 U. S. 563 (1922). 
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In its decision the Supreme Court found that the Commission’s 
order was too broad to be sustained on the ground of discrimination 
against persons traveling in interstate commerce or against localities. 
This portion of the Court’s holding has been referred to supra. The 
Court held, however, that the Commission’s order could be sustained on 
the ground of discrimination against interstate commerce as such. The 
provisions of section 13 were held to constitute one method of assuring 
adequate revenues to the carriers as required under section 15a(2). 
Revenues from intrastate traffic constitute so large a part of the carriers’ 
total revenues that regard for section 15a(2) enables the Commission 
to order an increase in intrastate rates as a means of assuring the car- 
riers adequate revenue. The Court held that if existing intrastate rates 
are so low as to place the burden of returning adequate revenues on the 
interstate traffic handled by the carriers, then the Commission can prop- 
erly find that the intrastate rates are causing an undue, unreasonable, 
and unjust discrimination against interstate commerce and can order 
an increase in the intrastate rates if doing so would augment the car- 
riers’ revenues from the intrastate traffic. The Court said (pp. 589- 
590) : 


‘*Congress in its control of its interstate commerce system is seeking 
in the Transportation Act to make the system adequate to the needs 
of the country by securing for it a reasonable compensatory return 
for all the work it does. The States are seeking to use that same 
system for intrastate traffic. That entails large duties and expendi- 
tures on the interstate commerce system which may burden it un- 
less compensation is received for the intrastate business reasonably 
proportionate to that for the interstate business. Congress as the 
dominant controller of interstate commerce may, therefore, restrain 
undue limitation of earning power of the interstate commerce sys- 
tem in doing state work. The affirmative power of Congress in de- 
veloping interstate commerce agencies is clear.’’ 


That section 13 has its limitations, was made clear by the Court 
(pp. 590-591) : 


‘Tt is said that our conclusion gives the Commission unified 
control of interstate and intrastate commerce. It is only unified 
to the extent of maintaining efficient regulation of interstate com- 
merce under the paramount power of Congress. It does not involve 
general regulation of intrastate commerce. Action of the Interstate 
Commerce Commission in this regard should be directed to sub- 
stantial disparity which operates as a real discrimination against, 
and obstruction to, interstate commerce, and must leave appropriate 
discretion to the state authorities to deal with intrastate rates as 
between themselves on the general level which the Interstate Com- 
merce Commission has found to be fair to interstate commerce.’’ 


New York v. United States, 257 U. S. 591 (1922), was decided at 
the same time as the Wisconsin Railroad Commission Case and involved 
a similar state of facts. The Interstate Commerce Commission had is- 
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sued an order requiring increases in the milk rates and passenger fares 
applying intrastate within the State of New York, and this order was 
upheld by the Supreme Court on the same ground as was the order 
in the Wisconsin Itailroad Commission Case. One of New York’s argu. 
ments against the validity of the Commission’s order was that the char. 
ter of the New York Central Railroad Company, granted by the State, 
bound that carrier from charging more than 2 cents a mile for passenger 
carriage between Albany and Buffalo, and that the Commission’s order 
requiring state-wide passenger fares of more than 2 cents a mile con- 
flicted with this charter provision, impaired the obligation of contract 
in violation of Section 10, Article I of the Federal Constitution, and 
deprived New York and her people of property without due process 
of law. The Court rejected this argument however, saying (p. 601): 


**We said in Addyston Pipe & Steel Co. v. United States, 175 
U. S. 211, 230, ‘Anything which directly obstructs and thus regu- 
lates that commerce which is carried on among the States, whether 
it is state legislation or private contracts between individuals or 
corporations, should be subject to the power of Congress in the 
regulation of that commerce.’ ’’ * 


In Arkansas Railroad Commission v. Chicago, R. I. & P. R. Co., 
274 U. 8. 597 (1927), the Chicago, Rock Island and Pacific Railroad 
Company, acting under an order of the Interstate Commerce Commis- 
sion requiring an increase in interstate rates, sought to raise its Arkansas 
intrastate rates to correspond with the interstate rates as increased, on 
the ground that the Interstate Commerce Commission in a previous 
proceeding had required that the state rates be on the same level as the 
interstate rates. The Arkansas Railroad Commission suspended the 
tariff containing the increased intrastate rates, and the railroad sought 
to enjoin the suspension. The District Court granted the injunction 
but the decree was reversed by the Supreme Court. The Court held 
that when there was a serious doubt whether an order of the Interstate 
Commerce Commission extended to intrastate rates, the doubt should 
be resolved in favor of the state power, and here the Commission, in 
requiring an increase in the interstate rates, had expressly refrained 
from ordering an increase in the state rates. To quote the exact language 
of the Court (p. 603) : 


‘‘The intention to interfere with the state function of regulating 
intrastate rates is not to be presumed. Where there is a serious 
doubt whether an order of the Interstate Commerce Commission 
extends to intrastate rates, the doubt should be resolved in favor 
of the state power.”’ 


In Board of Railroad Commissioners of North Dakota v. Great 
Northern Ry. Co., 281 U. 8. 412 (1930), another aspect of the Commis- 
sion’s jurisdiction under section 13 was considered by the Supreme 


*Compare Illinois Central Railroad Company v. Public Utilities Commission, 
supra, where the Commission’s order required an increase in intrastate rates beyond 
the limit fixed by the state statute. 


























JANUARY, 1943 331 









Court. The Board of Railroad Commissioners of the State of North 
Dakota ordered a reduction in intrastate class rates and the carriers 
thereupon filed a petition with the Interstate Commerce Commission un- 
der section 13 of the Interstate Commerce Act. The carriers also brought 
suit in the federal court to enjoin enforcement of the State board’s order 
pending determination of the 13th section petition by the Interstate Com- 
merce Commission. The Supreme Court held that the carriers’ injune- 
tion could not be granted. In Texas & Pacific Ry. Co. v. Abilene Cotton 
Oil Company, 204 U. S. 426, it had been held that a court could not 
hold a rate unreasonable in the absence of a finding to that effect by the 
Interstate Commerce Commission, and here the Court held that grant- 
ing the carriers’ injunction would be tantamount to a temporary finding 
that the rates required by the State board were unlawful although that 
question was still pending before the Interstate Commerce Commission. 
Such anticipation of a finding by the Interstate Commerce Commission 
could not be indulged in by the Supreme Court, such a question being 
for the Commission and not for a court to decide. 

The same holding had already been made by two district courts 
several years before. In Atlantic Coast Line Railroad Company v. 
Trammell, 287 Fed. 741 (1923), a three-judge district court had before 
it a bill for an injunction brought by the Atlantic Coast Line Railroad 
Company against an order of the Georgia Public Service Commission 
requiring the railroad to establish a rate on fertilizer material intrastate 
within Georgia. While the court granted the injunction for other rea- 
sons, it said that insofar as the railroad relied on alleged discrimination 
against interstate commerce, the bill could not be supported, for in such 
a case application would first have to be made to the Interstate Com- 
merce Commission. The same finding was also made by a three-judge 
district court in Illinois Central R. Co. v. R. R. Commission of Kentucky, 
1 F. (2d) 805 (1923). In that case the Kentucky Commission had 
ordered a reduction in a rate on sand and gravel applying intrastate 
within Kentucky and the carriers sought to enjoin the State commis- 
sion’s order. Insofar as the bill was based on discrimination against 
interstate commerce, the court held it could not be maintained, pre- 
liminary resort to the Interstate Commerce Commission for such a find- 
ing being necessary. Here, too, however, the injunction was granted on 
other grounds. 

Of greater importance are the Florida Cases (Florida v. United 
States, 282 U. S. 194 [1931], 292 U. S. 1 [1934]), which are milestones 
in the Supreme Court’s interpretation of section 13. In the first Florida 
Case, 282 U. S. 194, Florida attacked an order of the Interstate Commerce 
Commission which prescribed interstate rates on logs from certain points 
in Florida to certain destinations in Georgia and which required a rais- 
ing of the rates on logs applying intrastate within Florida to the inter- 
state level. The Commission’s order required increases throughout the 
State of Florida, but since the evidence before the Commission had been 
limited to the northern part of the State only, such statewide order could 
not be sustained on the basis of undue prejudice against persons or lo- 
calities in interstate commerce. In this respect, the Court followed the 
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Wisconsin Ratlroad Commission Case, discussed supra. The court there. 
upon went on to consider the Commission’s order as based on unjust 
discrimination against interstate commerce, as it had done in that same 
case, but the Court found that even when so considered, the order was 
not supported by proper or sufficient findings. The Court said that to 
make a valid order increasing intrastate rates in order to remove unjust 
discrimination against interstate commerce, the Commission must base 
such action on findings relating that action to the probable results on 
the carriers’ revenues from the intrastate traffic (pp. 214-215) : 


‘*But to justify the Commission in the alteration of intrastate 
rates, it was not enough for the Commission merely to find that the 
existing intrastate rates on the particular traffic were not remuner- 
ative or reasonably compensatory. The authority to determine the 
reasonableness per se of intrastate rates lay with the state authori- 
ties and not with the Interstate Commerce Commission. In dealing 
with unjust discrimination as between persons and localities in 
relation to interstate commerce, the question is one of the relation of 
rates to each other. In considering the authority of the Commission 
to enter the state field and to change a scale of intrastate rates in the 
interest of the carrier’s revenue, the question is that of the relation 
of rates to income. The raising of rates does not necessarily increase 
revenue. It may in particular localities reduce revenue instead of 
increasing it, by discouraging patronage. * * * * 

‘“The Commission made no findings as to the revenue which had 
been derived by the carrier from the traffic in question, or which 
could reasonably be expected under the increased rates, or that the 
alteration of the intrastate rates would produce or was likely to 
produce, additional income necessary to prevent an undue burden 
upon the carrier’s interstate revenues and to maintain an adequate 
transportation service. 

‘‘The question is not merely one of the absence of elaboration 
or of a suitably complete statement of the grounds of the Commis- 
sion’s determination, * * * but of the lack of the basic or essential 
findings required to support the Commission’s order.’’ 


One other interpretation of section 13 was made by the Court. While 
that section refers to intrastate rates which are ‘‘made or imposed’’ by 
authority of the State, the Court held that this language in the statute 
embraced rates voluntarily maintained intrastate by the carriers, for 
while such rates are not necessarily the result of any affirmative action 
on the part of the State, they are published as required by the law of the 
State and are maintained subject to the State’s authority. 

After the Court’s decision, the Interstate Commerce Commission 
reopened the proceedings and, after a hearing, entered another order 
along the same lines as its prior order, specifically holding that the intra- 
state rates caused unjust discrimination from a revenue standpoint 
against interstate commerce. This order was sustained by the Supreme 
Court (Florida v. United States, 292 U. S. 1), the Commission having 
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made comprehensive findings to supply what had been found lacking in 
the Court’s first decision. The Court said (pp. 8-9): 


‘On the former appeal we pointed out * * * that in dealing 
with unjust discrimination as between persons and localities the 
question was one of the relation of rates to each other; but that in 
considering the authority of the Commission to enter the state field 
and to change a scale of intrastate rates in the interest of the car- 
rier’s revenue, the question was that of the relation of rates to 
income. But to support the order then under review, the Commis- 
sion had made no findings as to the revenue which had been derived 
by the carrier from the traffic in question, or which could reasonably 
be expected under the increased rates, or that the alteration of the 
intrastate rates would produce, or was likely to produce, additional 
income necessary to prevent an undue burden upon the carrier’s 
interstate revenues and to maintain an adequate transportation 
service. Florida v. United States, supra, pp. 212, 214, 215. 

‘On the new hearing, the Commission made comprehensive 
findings to supply what had thus been found to be lacking. The 
findings set forth at length transportation conditions, traffic and 
revenues. * * * * The requirement of essential findings as to reve- 
nues did not demand an impracticable exactness. Losses through 
inadequate rates could be shown satisfactorily even though proof of 
the precise extent of such losses was not available. Reasonable 
determinations were required and these were made.’’ 


Another decision of importance in the Court’s interpretation of 
section 13 is Georgia Public Service Commission v. United States, 283 
U. S. 765 (1931). The Interstate Commerce Commission prescribed 
certain scales of interstate rates on chert, clay, sand and gravel within 
and through the State of Georgia, and had found that there was no trans- 
portation reason for the maintenance of a different basis of rates intra- 
state within Georgia. The Commission did not then enter an order with 
respect to the intrastate rates because it said it believed that the Georgia 
Public Service Commission would cooperate by permitting the carriers 
to increase their intrastate rates to the interstate basis prescribed. The 
Georgia Commission, however, withheld such permission, and, instead, 
directed the carriers to establish a scale of state rates differing from that 
applicable on interstate traffic. The Interstate Commerce Commission 
thereupon reopened the proceeding and, after a further hearing, entered 
an order requiring the carriers to establish intrastate rates no lower than 
the interstate rates. This order was upheld by the Supreme Court. 

It was contended that the Commission having limited the further 
hearing to the question of preference and prejudice and having refused 
to consider anew the question of the reasonableness of the interstate 
rates, a full hearing had been denied. The Court, however, conceding 
that a determination of the reasonableness of the interstate rates was 
essential, since the Commission could not require intrastate rates to be 
raised above a reasonable level, rejected this contention on the ground 
that the reasonableness of the interstate rates had already been found 
when they were established in the earlier stage of the proceedings. 
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‘\« »\The Commission’s order was also argued to be vague and uncertain, 
and therefore invalid. It required the carriers to establish intrastate 
rates ‘‘which shall not be lower, distance considered, than those con- 
temporaneously applicable to interstate transportation of the same com- 
‘modities * * *,’’ and one of the claims of ambiguity was with respect to 
the words ‘‘contemporaneously applicable.’’ The Court held, however, 
that a reading of the Commission’s report removed any uncertainties .in 
the order, and said that the words ‘‘contemporaneously applicable’ 
referred to the interstate rates then applicable and maintained, rather 
than such interstate rates as might be made by the carriers from time to 
time thereafter. 

It was also claimed that in certain instances the method of comply- 
ing with the Commission’s order would be in doubt. As to this the Court 
said (p. 772) : 


‘The order here challenged is state-wide in operation; and it 
governs a vast multitude of rates. Because of divergent conditions, 
a doubt may well arise in applying the rule prescribed to some par- 
ticular situation. But possible uncertainty of application in isolated 
instances is not a sufficient ground for setting aside in its entirety, 
by judicial process, a carefully drawn order, otherwise valid and 
practicable of operation over a wide territory. The appropriate 
remedy under such circumstances is an application to the Commis- 
sion requesting it to suspend the operation of the order in so far as 
it may affect the isolated cases; and, if necessary, to enter an inde- 
pendent order dealing specifically with them. American Express 
Co. v. Caldwell, 244 U. S. 617, 627.”’ 


To the contention that the Commission’s order was unsupported by 
the evidence, the Court said (p. 774) : 


‘‘The appellants contend that the findings are unsupported by 
the evidence. When an investigation involves shipments from and 
to many places under varying conditions, typical instances justify 
general findings. * * * While the order relates only to a few com- 
modities, the scales of rates are statewide in operation; and they 
apply to shipments between hundreds of points of origin and des- 
tination. To require specific evidence and separate adjudication 
in respect to each would be tantamount to denying the possibility 
of granting relief. * * * The proof of the discrimination against 
interstate commerce was specific and typical, and was clearly suf- 
ficient to establish the undue prejudice to interstate shippers.’’ 


Another important case decided by the Supreme Court involving 
section 13 is United States v. Louisiana, 290 U. S. 70 (1933). The Inter- 
state Commerce Commission, acting under section 15a(2) of the Inter- 
state Commerce Act, had granted the carriers throughout the country 
permission to add surcharges to their established rates. The carriers 
thereupon added the surcharges to their interstate rates and most states 
authorized like increases in their intrastate rates. The State of Louisi- 
ana, however, refused to allow the increases to be made, and the rail- 
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roads operating in that State filed petitions with the Interstate Com- 
merce Commission under section 13. The Commission, after extended 
hearings, found that the intrastate rates were resulting in unjust dis- 
crimination against interstate commerce, and entered an order requiring 
them to be increased to the level of the interstate rates. The Supreme 
Court held the order valid. 

The Court followed the rule of the Florida Cases to the effect that 
the Commission’s order being based on a finding of unjust discrimina- 
tion against interstate commerce, a finding that increased intrastate 
rates would mean increased revenues was essential. It held that the 
Commission’s order could not be impeached on this score (p. 80): 


‘“There are no formal requirements for the findings to be made 
by the Commission in this type of case * * *, and while the particu- 
lar form in which they were cast here is not to be commended, the 
report, read as a whole, sufficiently expresses the conclusion of the 
Commission, based upon supporting data, including estimates of 
experienced railroad traffic men, to which the report refers, that 
the probability of increased revenue was sufficiently great to make 
the increase of rates a reasonable exercise of sound managerial 
judgment. This, we think, meets the requirements of the statute.’’ 


The principal argument made against the order, however, was that 
the Commission, in authorizing the imposition of surcharges on the. inter- 
state rates, had not found that the several interstate rates resulting from 
such blanket increases would each be just and reasonable, and that 
there was therefore no basis for increasing the intrastate rates to that 
interstate level, for, as was said in Georgia Public Service Commission 
v. United States, supra, p. 770, ‘‘* * * the Commission must determine 
whether the existing interstate rates are reasonable, as it may not re- 
quire intrastate rates to be raised above a reasonable level.’’ The court 
conceded that the Commission could not require or permit either inter- 
state or intrastate rates to be increased above a maximum reasonable 
level, but observed that section 15a(2), under which the interstate rates 
had been increased, authorized the Commission to prescribe general in- 
terstate increases if the rates resulting would as a whole not exceed a 
reasonable maximum, and did not require the Commission to find, in 
prescribing such general increase, that each individual rate resulting 
would itself not exceed such maximum level. The Court then said that 
such dovetail relation existed between sections 15a(2) and 13(3) and 
(4)* as to make that same general standard of reasonableness obtain 
with respect to intrastate rates prescribed by the Commission under 
section 13. As to the standard of reasonableness set up by section 
15a(2), the Court said (pp. 75-77) : 


‘*# * * Section 15a, by its terms, commands the Commission, in 
providing the required revenue by increasing rates, to deal with 
the carriers of the nation as a whole or in broad classes, and * * * 
this requirement would be nullified and the administrative arm of 
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the Commission paralyzed, if instead of adjudicating upon the rates 
in a large territory on evidence deemed typical of the whole rate 
structure, it were obliged to consider the reasonableness of each 
individual rate before carrying into effect the necessary increased 
schedule. 

‘*Tt cannot be supposed that Congress, in placing this duty on 
the Commission, intended, in the absence of some express provision 
compelling it, that the Commission should follow a procedure which 
would preclude its acting effectively, if at all. That such was not 
its intention appears from the words of the statute. It does not, in 
terms, command the Commission to find that each rate prescribed 
under section 15a is just and reasonable, as prerequisite to a general 
increase in rates. It provides only that the action of the Commis- 
sion in raising rates so that they may yield a fair return is to be 
‘in the exercise of its power to prescribe just and reasonable rates,’ 
with the qualification, in the proviso to the granted authority to 
increase rates, ‘that the Commission shall have reasonable latitude 
to modify or adjust any particular rate which it may find to be 
unjust or unreasonable... .’ * * * * 

‘<# # ® * Section 15a (2) does not relieve the Commission from 
the responsibility of seeing to it that the rates as increased are to 
be reasonable. But in performing the duty broadly to increase 
carrier revenue, it is enough if the Commission, in the first instance, 
makes such inquiry and investigation as would enable it to say that 
the prescribed increases when applied to members of the group 
will generally not exceed a reasonable maximum.’’ 


As to the carry-over of that same standard to section 13 (3) and (4) 
the Court said (pp. 78-79) : 


‘*In proceeding under section 13 (3) and (4) to make the order, 
challenged here, the Commission made no express finding that the 
increased intrastate rates would be reasonable, but incorporated 
the findings bearing on the reasonableness of the increased inter- 
state rates made in the Fifteen Per Cent Case, 1931. Although 
section 13 (4) does not in terms require the Commission to find 
that the intrastate rates which it prescribes are reasonable, it is not 
questioned that the section confers no authority on the Commission 
to require intrastate rates to be raised above a reasonable level, 
* ® © and the appellees insist that the order is defective because in 
conforming the intrastate rates to the reasonable level of interstate 
rates, the Commission did not find specifically that in each case the 
rate as increased would be just and reasonable. But we think that 
the relationship of the section to section 15a (2), already described, 
is such that the standard of reasonableness prescribed by the latter 
is that necessarily set up for section 13(4) which supplements it. 
The considerations already detailed which define that standard for 
section 15a necessarily define it for section 13 (3) and (4), which 
creates a duty in ‘dovetail’ relationship to that imposed on the Com- 
mission by section 15a. * * * The administrative difficulties which 
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would preclude performance of the duty imposed by section 15a 
if the Commission were required to find that each individual rate 
prescribed is just and reasonable, would similarly prevent com- 
pliance with that under section 13(4). Since neither can be per- 
formed effectively without performance of the other, the standard 
of reasonableness to which the Commission must conform is neces- 
sarily the same under both, and that implies that under section 13 
(4), as under section 15a (2), reasonable latitude must be given 
for modification of particular rates found to be unreasonable.’’ 


It is interesting to note that earlier in 1933 a district court had 


held substantially to the same effect in another case, Commonwealth of 
Kentucky v. United States, 3 F. Supp. 778 (1933). The facts in that 
case were substantially the same as in the Louisiana Case just discussed, 
the proceeding having grown out of the refusal of Kentucky to permit 
surcharges to be imposed on rates applying on intrastate traffic within 
Kentucky and the entry of an order by the Interstate Commerce Com- 
mission requiring the intrastate rates to be increased. As to the conten- 
tion of the State that the Commission had not found that the intrastate 
rates as thus increased would be reasonable rates, the three-judge court 
said (pp. 780-781) : 


‘*We do not conceive it to have been the duty of the Commission to 
find that each of the several intrastate rates affected by the order 
was less than reasonable, nor to find that the intrastate rates in 
Kentucky were on a lower level than the interstate rates. The case 
was a general revenue case, in which the Commission was dealing 
with a general level of rates theretofore fixed and presumably rea- 
sonable under the circumstances then existing, with the view, among 
others, of bringing the intrastate rates into just relationship to the 
increased interstate rates in order to remove unjust discrimination 
and to impose upon each class of rates its just share of the burden 
of maintaining the transportation service of the country. All the 
Commission was required to do was to make findings in relation to 
the general level. New England Divisions Case, 261 U. 8. 184, 197, 
43 S. Ct. 270, 67 L. Ed. 605. As to this it found that the increases 
as applied to ‘both state and interstate’ traffic would result in in- 
creased revenues; and, further that the increases would not trans- 
gress ‘the bounds of maximum reasonable rates.’ In making the 
latter assertion, the commission plainly had in mind, it seems to us, 
the two classes of traffic to which it referred in dealing with the 
subject of increased revenues. These statements amounted to a 
finding that the increases as applied to state rates would not raise 
them above a just and reasonable level. This, in our opinion, was 
a sufficient finding as to the reasonableness of such increased rates. 
Georgia Public Service Comm. v. United States, 283 U. 8. 767, 770, 
51 S. Ct. 619, 75 L.Ed. 1397.”’ 


It is interesting to compare the principle of the Florida Cases with 


the holding in Illinois Commerce Commission v. United States, 292 U. 8. 
474 (1934). 


The latter case involved the validity of an order of the 
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Interstate Commerce Commission under section 13 which required an 
increase in the intrastate switching rates within the Chicago Switching 
District. The Commission had prescribed increased interstate switching 
rates and had expressed the hope that Illinois would bring the intra- 
state switching rates into harmony with them. When the state com- 
mission refused to do so, the Commission reaffirmed its finding that the 
new interstate rates were reasonable and ordered the intrastate switch- 
ing rates raised to remove unjust discrimination against interstate com- 
merce. The State argued that the order was invalid because the Com- 
mission had not found that the intrastate rates, before the increase, 
were less than maximum reasonable rates, and because the Commission 
had not separated intrastate and interstate revenues and expenses so as 
to make it possible to compare revenues with cost for the two classes of 
traffic considered separately. The Court, however, found the order 
valid, saying as to these contentions (pp. 483-485) : 


**It is plain from the nature of the inquiry that the rate level, 
to which both classes of traffic were raised, was found reasonable on 
the basis of the traffic as a whole. Where the conditions under which 
interstate and intrastate traffic move are found to be substantially 
the same with respect to all factors bearing cn the reasonableness 
of the rate, and the two classes are shown to be intimately bound 
together, there is no occasion to deal with the reasonableness of the 
intrastate rates more specifically, or to separate intrastate and inter- 
state costs and revenues. 


The effect of maintaining a lower rate, intrastate, than the reason- 
able interstate rates is necessarily discriminatory wherever the two 
classes of traffic, inextricably intermingled, are carried on, as in the 
District, under substantially the same conditions.’’ 


In Ohio v. United States, 292 U. S. 498 (1934), the Supreme Court 
upheld an order of the Interstate Commerce Commission requiring an 
increase in certain intrastate rates on bituminous coal within Ohio. The 
main argument against the order was that the Commission had exceeded 
its authority in requiring the state rates to be raised without having 
found or made reasonable all substantially competitive interstate rates. 
But the Court held that in order to abate discrimination between the 
intrastate rates and one group of interstate rates which were found to be 
reasonable, the Commission did not have to find first that the interstate 
rates from every other group to those same destinations within the state 
were also reasonable (pp. 510-511) : 


‘*Where rates are uniform from a group of origins to a given desti- 
nation it is necessary for the Commission to find that the rates from 
the group as a whole are reasonable, before it can raise the intra- 
state rates. * * * * But it by no means follows that that body, before 
it can remove discrimination against the district of origin whose 
rates are under consideration, must find or make reasonable rates 
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adjusted to a different base rate and applying from districts lying 
in comparatively distant areas. 

‘*The Commission has found that the interstate rates from four 
districts of origin are reasonable. It has found that Ohio intrastate 
rates, the transportation conditions being similar, are, distance con- 
sidered, out of relation to these interstate rates, so as to create undue 
preference and prejudice. These findings, supported by evidence, 
fully justified the order with respect to the intrastate rates under 
§ 13 of the Act.’’ 





MEMBERSHIP COMMITTEE 1942-43 


President Seal has appointed the following members to serve on the 
Membership Committee for the year 1942-43. Each Regional District 
is represented on this important committee. 


Dist. 

No. 

8—C. R. Hillyer, Chairman, (A), 135 South LaSalle Street, Chicago, 
Illinois. 

1—A. H. Ferguson, (A), P. O. Box 827, New Bedford, Mass. 

2—William Graf, (B), Traffic Manager, Brooklyn Chamber of Com- 


merce, 26 Court Street, Brooklyn, N. Y. 

3—Karl D. Loos, (A), Munsey Building, Washington, D. C. 

4Stanley C. Higgins, (B), Secretary-Traf : Manager, New River 
Coal Operators’ Association of West Virginia, Masonic Temple 
Building, Mt. Hope, West Virginia. 

5—H. V. C. Wade, (B), Richmond Chamber of Commerce, 1304 State 
Planters Bank Building, Richmond, Virginia. 

6—C. T. Kilgore, (A), Southern Representative, Western Marine Ex- 
press Company, 314 Chamber of Commerce Building, Atlanta, 
Georgia. 

7—Frank H. Luther, (B), General Traffic Manager, Seagram-Calvert 
Distilleries, Louisville, Kentucky. 

9—Harry A. Mintz, (B), Tariffs & Divisions Manager, C. St. P. M. & O. 
Railway, 275 East 4th St., St. Paul, Minnesota. 

10—Richard F. Wood, (A), Executive Vice-President, Belleville Fuels, 
Ine., Victoria Building, St. Louis, Missouri. 

l1l—Rene A. Stiegler, (B), 323 Magazine St., New Orleans, La. 

12—John J. Dee, (B), General Traffic Manager, Anderson-Clayton & 
Company, 1208 Cotton Exchange Building, Houston, Texas. 

13—A. L. Vogl, (A), 806 Patterson Building, Denver, Colorado. 

14—J. B. C. Knight, (A), 12-14 Durston Block, Anaconda, Montana. 

15—Ralph L. Shepherd, (B), Manager, Seattle Traffic Association, 215 
Columbia St., Seattle, Washington. 

16—Irving F. Lyons, (B), California Packing Corporation, 101: Cali- 
fornia St., San Francisco, California. 





56th Annual Report of Interstate Commerce 
Commission 


By F. F. Estes 


The Interstate Commerce Commission made public on January 7th 
its 56th Annual Report to Congress, covering generally the period from 
November 1, 1941, to October 31, 1942. The chapter in the early part 
of the report, titled ‘‘Transportation and the War,’’ contains a most 
informative review of conditions in the transportation field since the 
Commission’s last report and many pertinent observations relating 
thereto. The full text of that chapter follows: 


Transportation and the War 


‘*The declarations of war early in the period covered by this report 
served to heighten the concern so widely prevalent in the latter part 
of 1941 as to whether the various transportation agencies of the country, 
particularly the railroads, would be equal to the increasing burdens 
being imposed on them by the national defense program, which we de- 
seribed in our last annual report. Particularly there arose the question 
whether, as in the first World War, the President would find it neces- 
sary to assume control of the principal systems of transportation within 
the continental United States. 

**It was readily apparent, however, that conditions in December 
1941 differed in many material respects from those which led to 
Federal control of railroads at the end of 1917. The railroads were 
still the keystone of the domestic transportation system. Although their 
equipment had decreased numerically over a series of years, improved 
operating methods and mechanical capacity had materially increased 
the amount of work which they could perform. Important auxiliary 
means of transportation by highway, water, pipe line, and air had been 
extensively developed, and at the time of our entry into the war were 
carrying substantial volumes of the Nation’s freight and passengers. 

‘‘The railroads were much better organized for centralized action 
than they were when Federal control was assumed in 1917; and 
governmental agencies had largely avoided the conflicts over en 
in transportation which had so disturbing an effect in that year. High- 
way and water transportation had been brought under Federal regula- 
tion, and the plants of the motor and water carriers had been expanded 
both as to geographical areas served and the number of units in oper- 
ation. Our emergency powers with respect to the movement of traffic 
by rail had been considerably widened by the Transportation Act of 
1920, and were shortly to be extended with respect to motor transport 
by the Second War Powers Act, 1942. 

**The railroads were confronted with menacing labor disputes in 
1917. A similar situation existed about the time of the beginning of 
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our active participation in the present war, but a timely compusition 
was reached which avoided this obstacle to efficient operation. In 1917 
the railroads faced the problem of raising large sums for necessary cap- 
ital expenditures and for refinancing. They thus were competitors of 
the Government in the money market at a time when Government bor- 
rowing was at the highest rate in history. The Reconstruction Finance 
Corporation, now coordinated with other agencies within the Federal 
Loan Agency, has been able to supplement deficiencies in the private 
eredit available to the railroads and other transport concerns. 

‘‘The rate situation in 1917 was considered unfavorable, as the rail 
earriers felt that they were caught between frozen Federal and State 
commission-made rates and the upswing in wages and material costs. 
Early in 1942, an adjustment of freight and passenger charges, else- 
where discussed in this report, was accomplished in a relatively short 
period of time following the Pearl Harbor attack. Orders of the Office 
of Price Administration have considerably stabilized the costs of ma- 
terials used by the railroads. 

‘*On the other hand, the unexpected development of an acute short- 
age of rubber for civilian use and the disruption of coastwise and inter- 
coastal traffic by water, due to enemy action, foreshadowed the impos- 
ition of an increasing and severe strain on the railroad system, with 
every sign that improvement would be long deferred. The shortage of 
steel, fuel, and raw materials manifestly prevented any hope of con- 
structing an important amount of new equipment for land or water 
earriers. This shortage was at once a product of the diversion of man- 
power and materials to direct military purposes, and of the lessened 
proportion of the total transportation available which could be assigned 
to production of other goods. 

‘*Upon the formal entry of the country into the war, the President 
considered the time ripe for putting into effect a plan which had been 
under consideration for some time to coordinate the agencies and re- 
sources of the Government and of the carriers with a view to meeting 
the wartime needs for transportation. Three courses were open to the 
President. He could have proceeded under the Act of August 29, 1916 
(10 U. S. C. 1361) ‘through the Secretary of War, to take possession 
and assume control of any system or systems of transportation, or any 
part thereof, and to utilize the same, to the exclusion as far as may be 
necessary of all other traffic thereon, for the transfer or transportation 
of troops, war material and equipment, or for such other purposes con- 
nected with the emergency as may be needful or desirable.’ This was 
the statute under which President Wilson acted in December 1917. The 
President could have assumed possession and control under this act, 
and thereafter could have employed his powers in a manner which fell 
short of actual Government operation, or to an extent so limited as 
not to oust the owners of the properties from beneficial occupancy. Or, 
either directly or through his designated agent, he could utilize the ex- 
isting agencies provided by law, particularly his own constitutional and 
statutory powers as Commander in Chief, to direct priority and require 
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movement of troops and material making use also of the voluntary 
cooperation of organizations of carriers and shippers. 

‘‘The President adopted the third course. By Executive Order No, 
8989, December 18, 1941, the President established the Office of Defense 
Transportation in the Office for Emergency Management of the Exec. 
utive Office of the President and defined its functions and duties. This 
action was taken by virtue of his constitutional and statutory authority 
as President and Commander in Chief of the Army and Navy. It was 
not based upon the act of August 29, 1916, before referred to, and the 
Secretary of War was not made the medium of exercising this authority. 
The order provided for a Director who ‘shall discharge and perform 
his responsibilities and authorities under the direction and supervision of 
the President.’ 

**No. procedure of quasi-judicial character or for judicial review of 
orders of the Office of Defense Transportation was prescribed by the 
Executive Order. The President directed that ‘in the study of prob- 
lems and in a discharge of its responsibilities, it shall be the policy of 
the Office of Defense Transportation to collaborate with existing de- 
partments and agencies which perform functions and activities pertain- 
ing. to transportation. and utilize their facilities and services to the 
maximum.’ Particularly this liaison was directed with ‘the United 
States. Maritime Commission for the consideration: of problems involv- 
ing relations of ocean shipping with coastwise and intercoastal shipping 
and inland transport; with the Interstate Commerce Commission on 
problems of rates, routing, and car service; and with the War and 
Navy Departments with respect to the strategic movement of troops 
and supplies by domestic transportation carriers.’ The term ‘domestic 
transportation,’ as used in the order was defined as including ‘railroad, 
motor, inland waterway, pipe line, air transport, and coastwise and 
intercoastal shipping.’ 

‘*By a later Executive Order, No. 9156, dated May 2, 1942, the 

functions of the Office of Defense Transportation were widened to in- 
clude within the scope of its authority and responsibility, all rubber- 
borne transportation facilities, including passenger cars, busses, taxicabs, 
and trucks. 
The President designated the then Chairman of the Interstate Com- 
merce Commission, Commissioner Joseph B. Eastman, to be the Direc- 
tor of the Office of Defense Transportation. Commissioner Eastman has 
retained his office of Commissioner, with inactive status, while acting as 
Director. As authorized in the original executive order, the Director 
has utilized the personnel, facilities, and services of this Commission to 
an important extent, particularly the field force of the Bureau of Motor 
Carriers. As required by the Executive Order setting up the Office of 
Defense Transportation, we have designated our Chairman for the time 
acting as such, to maintain liaison with that Office. We have given to 
the Director and his staff every aid possible in the administration of his 
difficult task. 

**The only statutory powers delegated to the Office of Defense 
Transportation which affect the work of this Commission are those vested 
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in the President by sections 1(15) and 6(8) of the Interstate Commerce 
Act. The first of these provides that ‘in time of war or threatened war 
the President may certify to the Commission that it is essential to the 
national defense and security that certain traffic shall have preference 
or priority in transportation, and the Commission shall, under the power 
herein conferred, direct that such preference or priority be afforded.’ 
The second provides ‘that in time of war or threatened war preference 
and precedence shall, upon demand of the President of the United 
States, be given over all other traffic for the transportation of troops 
and material of war, and carriers shall adopt every means within their 
control to facilitate and expedite the military traffic.’ 

‘The first of these delegated powers, that created by section 1(15), 
which applies in connection with concurrent action by this Commission, 
has not as yet been utilized by the Office of Defense Transportation. 
Considerable use has been made of the second power created by section 
6(8). That provision has been interpreted as self-executing, without 
the aid of any of the powers conferred upon the Commission. 

‘‘The Office of Defense Transportation has issued a number of gen- 
eral orders, and several of these have to do generally with what is de- 
fined as ‘car service’ in section 1(10) of the Interstate Commerce Act, 
for the stated purpose of making available transportation facilities and 
equipment for the preferential transportation of materials of war ‘as 
contemplated by section 6(8) of the Interstate Commerce Act, as 
amended.’ Thus it appears that the paragraph last referred to is not 
interpreted as merely authorizing issuance of specific preference orders 
to the carriers, but as including power also to compel them to adopt 
operating practices necessary in the view of the Office of Defense Trans- 
portation to assure the preference and precedence to military traffic. In 
some general orders, this power under part I of the act has been used 
as the basis of general orders to motor carriers and water carriers. 

‘“*Simultaneously, we have undertaken to administer the emergency 
powers committed to us under section 1(15) of the Interstate Com- 
merce Act, and those more recently provided in the Second War Pow- 
ers Act, and will continue to do so, while we endeavor to avoid duplica- 
tion and conflict with respect to similar functions being exercised by the 
Office of Defense Transportation. A more complete account of our 
activities under these powers is to be found elsewhere in this report. 

‘‘Thus far the domestic transportation agencies of the country have 
met the wartime demands upon them. This success has been due largely 
to the fact that their physical plant and equipment had been maintained 
in good condition during the period immediately prior to our entry into 
the war when labor and materials were available, and to the further fact 
that carriers and shippers have worked diligently and harmoniously: to 
promote economy in the use of transportation. Carriers and shippers 
alike have sought to avoid necessity for a comprehensive and direct 
Federal control of transportation such as that of 1917-20. The only 
step taken in that direction so far, when the President in‘March last 
directed the Office of Defense Transportation to take possession of the 
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Toledo, Peoria & Western Railroad, grew out of a condition local in 
nature. 

“*It seems safe to say that the continuance of sufficient transpor- 
tation during the war depends more on adequate maintenance and re- 
placement of physical plant and equipment of the carriers than any 
other factor. Some increase in equipment is also clearly necessary. On 
this point we said in our report a year ago (at page 5) : 


** *As this is being written, there is cause for apprehension that, 
in the allocation of the metals of which there is a shortage, the rail- 
roads may be deprived of the materials necessary for the prompt 
construction of this new equipment, or even be unable to obtain an 
adequate supply of materials for the repair of the motive power 
and cars which are now in service and of the way and structures 
over which they operate. Already the construction of the new 
equipment has, it seems, been substantially delayed, and stocks of 
materials necessary for repairs are rapidly being depleted. This is, 
we believe, now the greatest and most imminent danger which 
threatens the provision of adequate and efficient railroad service 
during the remainder of the emergency. It is essential to the na- 
tional welfare that this danger be removed.’ 


‘*We also pointed out that the situation was substantially the same 
as to motor carriers and water carriers, although no one then could an- 
ticipate the shortage of rubber and other critical materials, and the 
rationing of fuel oils and gasoline. The latter factors have intensified 
the problem. Unless there can be allocations of sufficient materials to 
the transportation agencies to permit them to maintain, renew, and op- 
erate their plants, so that they may continue their present standards 
of service, more restrictive Government control of the use of transporta- 
tion service will necessarily follow.’’ 

Space limitation in this journal will not permit even of .a cursory 
treatment of all the features covered in the report, and their elimination 
from this article which attempts to but partially encompass the more 
important parts, should not be construed as any diminution of the im- 
portance of those portions of the report not feasible to be covered herein. 





Financial and Employment Statistics 


Operating revenues of all common carriers subject to the Commis- 
sion’s jurisdiction amounted to over $8,600,000,000 for the 12 months’ 
period ended June 30, 1942. This figure is larger than the correspond- 
ing total for any prior 12 months’ period. Operating revenues of steam 
railways amounted to $6,428,000,000 during the year ended June 30, 
1942, the next highest class of carrier being the motor carriers of prop- 
erty, with operating revenues totaling $1,246,000,000. These figures 
represented, respectively, increases of 44.1% and 35.2% over the oper- 
ating revenues for 1940. 
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Persons employed in, or experienced persons seeking work in, the 
various transportation industries in 1940 totaled 2,363,830, one-half of 
those being in the railway or Railway Express service, one-fifth in truck- 
ing service, and 9% in water transportation. 

Intercity freight traffic for 1941 is estimated at a total of 757,391,- 
000,000 ton-miles, an increase of 23.76% over the estimated total. for 
1940. The estimated total of 312,382,000,000 intercity passenger miles 
for 1941 represents an increase of 9.8% over the preceding year. 

The Commission attributes the increase in gross revenues to the 
large increase in freight and passenger traffic. It states, ‘‘This increase 
has been greater in ton-miles and passenger-miles than in tons and pas- 
sengers because of the lengthened haul and journey.’’ The report points 
out that in the increases in railway traffic and revenues of Class I steam 
railways as a whole in the year 1942 over those of the years 1940 and 
1941 (shown by tables in the report) do not show the variations in the 
size of the increases both geographically and among the individual 
carriers. ‘‘Some indication of the geographical variations,’’ says the 
report, ‘‘is shown by the following comparisons of revenues and net 
railway operating income by regions and districts for the first 9 months 
of 1942 and corresponding periods in 1940 and 1941.”’ 


1942 January-September revenues and net railway operating income as 
percentages of 1940 and 1941, class I railways, by districts and regions 
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The number of Class I carriers in receivership and trusteeship on 
July 31, 1942, was 31, compared with 33 on December 31, 1941, and 39 
on December 31, 1938. 

Commenting on the operating ratio of the railroads, the report states 
“Notwithstanding the increase in wage level in the latter part of 1941, 
the operating expenses have shown a declining ratio to revenues, par- 
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ticularly for other than maintenance expenses. The report states that 
maintenance expenditures have increased somewhat less than in propor. 
tion to revenues, and observes that, ‘‘It has been possible for the rail- 
ways to carry the greatly enlarged volume of freight and passenger 
traffic since 1940 without a corresponding addition in equipment be- 
eause of more effective utilization of cars and locomotives and a more 
active repair program.’’ 

‘*Motor carriers of property,’’ the report states, ‘‘have experienced 
a very large increase in net earnings since 1940. For 203 such carriers 
reporting to us, the net operating revenue (after operating taxes and 
rents) was $33,374,646 in 1941, or 76.6 percent greater than in 1940, 
In the first quarter of 1942, compared with the first quarter of 1941, 
the corresponding increase was 263 percent.’’ 

‘*The net income of 71 pipe-line companies reporting to us,’’ the re- 
port states, ‘‘after interest and taxes, was $79,467,898 in 1941, and was 
nearly the same as the net income of 1940 and 1939. Included in the de- 
ductions in arriving at the net income are the United States Government 
taxes, which amounted to $50,042,248 in 1941, $31,690,185 in 1940, and 
$22,091,927 in 1939. The dividends declared in 1941 amounted to $83,- 
305,301, compared with $47,168,043 in 1940 and $66,551,022 in 1939. 
More than half of the 1941 dividends were declared from surplus.’’ 

‘Water carriers reporting to us,’’ continues the report, ‘‘had 
freight revenues of $188,497,527 in 1941, an increase of 7.2 percent over 
1940. Their passenger revenue was $20,332,775, or 21.7. percent more 
than in 1940. These carriers, however, experienced a marked decline in 
business in 1942 compared with 1941. For the first quarter the percent 
of decrease in freight revenue was 49.52 percent and for the second quar- 
ter 62.14 percent. The largest relative decrease was reported for the At- 
lantic and Gulf coast and Pacific coast groups. Intercoastal business has 
ceased.”’ 

‘Electric railways,’’ the report adds, ‘‘although in the aggregate of 
declining importance in mileage, investment, and capitalization, re- 
ported an increase in operating income in 1941 compared with the 2 pre- 
ceeding years, and a decline in the deficit shown against net income. For 
1941, total revenues amounted to $51,696,369, operating income, after 
expenses and taxes, $4,420,702, and the deficit in net income, after fixed 
charges, was $1,944,824. However, some companies declared dividends, 
which totaled $1,362,726. These figures exclude those of three com- 
panies which do not completely segregate financial data relating to elec- 
tric-railway operations.’’ 


Emergency Service Orders 


The report comments briefly upon the more important emergency 
service orders issued by Division 3 and by the entire Commission, includ- 
ing, for example, Service Orders No. 68, 70, 71, 74, 75, 77, 80, and oth- 
ers, and observes that ‘‘much has been accomplished by voluntary co- 
operation of the shippers in loading cars more carefully, loading them 
heavier, and releasing them quickly.’’ 
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Funded Debt and Fixed Charges 


A full chapter is devoted to a discussion of reduction of funded 
debt and fixed charges. ‘‘From January 1, 1934, to September 30, 1942, 
we authorized the nominal issue of $206,966,000, and the actual issue of 
$3,218,933,410.38, of bonds. Sinking funds were required, or voluntar- 
ily provided, for $129,326,438.96 of the nominal issues and for $1,508,- 
434,439 of the actual issues.’’ 

The concluding paragraph of this chapter reads: 

“‘In our last annual report, we again discussed the importance of 
debt reduction. We suggested that the present favorable earnings be 
used as largely as is practicable for that purpose. We are convinced: that 
both the public interest and the interests of carrier shareholders will in 
the long run be served by that policy.’’ 


Motor Carrier Integration 


In a chapter titled ‘‘Motor-Carrier Integration,’’ the Commission 
adds the record of an additional year to the references in its last annual 
report to the numerous unifications of motor-carrier properties which 
have been authorized. 


Emergency Price Control 


Commenting upon the Emergency Price Control Act of 1942, the 
report states that because of the Commission’s prior experience in the 
regulation of common carriers and the accumulation in its records of 
data pertaining to the carriers affected, the rates published by them, and 
the relation of such rates to rates of common carriers, et cetera, it was 
able to and did assist the Office of Price Administration in making its 
General Maximum Price Regulation effective. It also assisted that of- 
fice, the report states, in the determination by the OPA of many appli- 
cations filed by the carriers seeking amendment to the General Maximum 
Price Regulation. 


Revision of Rules of Practice 


**On September 15, 1942,’’ the report states, ‘‘a new body of general 
rules of practice before the Commission became effective by our or- 
der.’’ * * * * Need for a comprehensive revision of the rules became 
clearly evident, and an intensive study was undertaken by our Com- 
mittee on Rules and Reports, assisted by members of our staff, with 
the active and valued cooperation of a small committee appointed by 
the Association of Interstate Commerce Commission Practitioners.’’ 
Then follows a condensed summary of the more important changes in 
these rules of practice. 


Admissions to Practice 


During the year ended October 15, 1942, there were 792 applicants 
admitted to practice, the report states, adding, ‘‘This is the lowest 
number of admissions in any year since 1935. * * * * * 
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‘*Of the 792 persons admitted during the year, 754, or 95.2 percent, 
were attorneys at law, and 38, 4.8 percent, were not attorneys and were 
admitted upon examination as to qualifications. Since the establish- 
ment of the register of practitioners, September 1, 1929, the number of 
admissions to practice has totaled 14,578, of whom 10,345, or 71 percent, 
were members of the bar and 4,233, or 29 percent, were nonlawyers. * * * 

‘*Section 17(12) of the act as amended September 18, 1940, author- 
izes us to impose a reasonable fee for admission to practice. Accord- 
ingly rule 11 of our new Revised Rules of Practice requires that appli- 
cations for admission filed after September 15, 1942, shall be accom- 
panied by a fee of $10, to be paid into the public treasury. The fee is 
returned if applicant is not admitted to practice.’’ 


Formal Complaints 





Formal complaints filed during the period covered by the report 
numbered 188, of which 167 were original complaints and 21 subnum- 
bers, an increase of 8 as compared with the previous period. ‘‘ We de- 
cided 291 cases,’’ the Commission states, ‘‘and 119 have been dismissed 
by stipulation or on complainants’ requests, making a total of 410 cases 
disposed of, as compared with 416 during the previous period. 

‘* Approximately 19 formal and investigation and suspension cases 
have been reopened for further hearing and reconsideration. 

‘“We conducted 637 hearings and took approximately 85,586 pages 
of testimony, as compared with 772 hearings and 88,939 pages of tes- 
timony during the preceding period.”’ 


Shortened Procedure 


‘‘Approximately 27 percent of the total number of formal com- 
plaints are now handled by the shortened procedure method as com- 
pared with 35, 34, and 41 percent during the 3 preceding years,’’ the 
report states. 

‘‘The number of informal complaints received was 553, a decrease 
of 92. The rail carriers filed 2,133 special-docket applications for au- 
thority to refund amounts collected under the published tariffs and ad- 
mitted by them to have been unreasonable, a decrease of 692. Orders 
authorizing refunds were entered in 2,120 cases, a decrease of 376, and 
reparation thereunder was awarded in the sum of $440,806.11. In ad- 
dition, 175 cases were dismissed or disposed of without orders. The 
Bureau also handled approximately 5,000 letters, many of which had the 
characteristics of informal complaints although not classified as such.’”’ 





Bureau of Inquiry 





‘‘Our staff of attorneys and special agents in this Bureau,’’ the 
report states, ‘‘directed and conducted in excess of 200 investigations 
of alleged violations of parts I and III of the Interstate Commerce Act 
and related statutes.’’ 
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Bureau of Law 


The report shows that on October 1, 1941, there were pending in the 
courts 50 cases involving the Commission’s orders or requirements. 
“Turing the year, 41 cases were instituted and 50 were concluded, leav- 
ing 41 cases now pending. Of these, 9 are in the Supreme Court of the 
United States, 1 is in the Circuit Court of Appeals for the Second Circuit, 
and 31 are in the district courts of the United States. 

‘*Seventeen cases were submitted and decided in the Supreme Court, 
2 were discontinued in the Circuit Court of Appeals for the Seventh 
Circuit, 1 was discontinued in the Cireuit Court of Appeals for the 
Eighth Cireuit, and 30 were concluded in the district courts.’’ 

The report then summarizes these cases. 


Bureau of Service 


This chapter of the report shows that forty temporary agents, in 
addition to the Commission’s sixteen regular service agents, are now em- 
ployed. ‘‘These agents,’’ states the report, ‘‘have been engaged in re- 
ducing and preventing car detention and promoting effective utilization 
of locomotives and all types of cars. * * * * * The greatly increased 
demand for cars throughout the country has been well met. Shortages 
and threatened shortages have been temporary only. Since December 
7, 1941, the Bureau’s activities have been greatly intensified and more 
widely distributed.’’ The remainder of this chapter is devoted to a 
general discussion of the car supply, equipment condition, and historical 
resumes as to how many of the emergency conditions have heretofore 
been hurdled. 


Bureau of Transport Economics and Statistics 


‘‘There has been a large increase in the demands made upon this 
Bureau by Government agencies and the public,’’ the report states. 
“Among the specific assignments for other Government agencies on 
which our analysts have worked in the last 6 months of this fiscal year 
may be mentioned the following: 

‘Strategic and Critical Materials, for the Senate Military Affairs 
Committee. 

‘‘Cross Hauling, for the Office of Defense Transportation. 

‘*Rail Traffic Forecasts for 1942, for the War Department. 

‘*Petroleum Transportation Costs in Bolivia, for the State Depart- 
ment. 

‘*May 27 Waybill Study, for the Office of Defense Transportation. 

‘*Locomotive Condition Report, for Office of Defense Transpor- 
tation. 


Bureau of Water Carriers and Freight Forwarders 


_ “The functions of the Bureau of Water Carriers,’’ the Commis- 
sion comments, ‘described in our previous report, were expanded to 
include administrative functions in connection with applications for 
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permits to engage in service as a freight forwarder under part IV of 
the act, and issuance of such permits.’’ ‘‘To date,’’ the report adds, 
‘fof the 932 applications filed by water carriers for authority to con- 
tinue or institute operations, 521 have been determined. One hundred 
and thirty-three common-carrier certificates of public convenience and 
necessity, 36 contract-carrier permits, and 62 temporary authorities 
have been issued. Two hundred and ninety-two of such applications 
have been dismissed or denied, primarily because applicants are not 
subject to our jurisdiction under part III of the act.’’ 


Freight Forwarders 


In a chapter devoted to freight forwarders, the report observes 
that ‘‘copies of a prescribed form to be used by freight forwarders in 
applying for permits under section 410 have been forwarded to all 
freight forwarders of whom we have record and are available to others 
upon request. Until the applications for such permits are filed, the 
work of the Bureau in relation to matters arising under part IV will 
continue to be largely advisory and informational.’’ 


Legislative Recommendations Deferred 
On the subject of new legislation, the report has the following to 


‘*The Transportation Act of 1940 has now been in effect little more 
than 2 years. It recast important provisions of law relating to rail and 
motor carriers and established regulation of carriers by water. During 
this year, part IV establishing a system of regulation of freight for- 
warders was enacted. As we have indicated above, transportation is 
now, and for some time past has been, devoted very largely to the 
prosecution of the war. This must necessarily be so for ‘‘the duration.” 
It follows that experience during this period has little relation to normal 
conditions. Under these circumstances, we have concluded that we will 
not recommend at this time any changes in existing law.’’ 

As previously stated, the report is replete with descriptive material 
of the work and functions of the Commission’s various departments. 
Together with appendixes, the report embraces 203 printed pages, and 
is available at the United States Government Printing Office at a cost of 
75¢ per copy. 
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CONGRESSMAN O’TOOLE’S NON-LAWYER BILLS 
(H. R. 94, H. R. 96) 


Under date of January 6th, Congressman O’Toole of New York, 
introduced the following Bills with respect to practice before Govern- 
ment Agencies; which have been referred to the Committee on the 
Judiciary : 


H. R. 94 
78TH CONGRESS IST SESSION 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 6, 1943 


Mr. O’Too.E introduced the following bill; which was referred to the 
Committee on the Judiciary 


A Bill 


To prevent and make unlawful the practice of law before Government 
departments, bureaus, commissions, and their agencies by those 
other than duly licensed attorneys at law. 


Be it enacted by the Senate and House of Representatwes of the 
United States of America in Congress assembled, That no representative 
of any person, corporation, association, partnership, or any other legal 
entity, except a sovereign State, municipal corporation, or any political 
subdivision thereof, shall in any way present to, prosecute before, or 
compromise with any department, bureau, commission, or other execu- 
tive or administrative agency of the United States any claim, proceeding, 
or other matter when the interpretation or construction of the Constitu- 
tion or statutes of the United States is involved, affecting any rights 
arising or created thereunder, in return for any compensation, gift, or 
reward, or promise thereof unless such representative shall be an attor- 
ney at law who is duly licensed and admitted to practice law before the 
court of last resort in the District of Columbia or in the State, Territory, 
or insular possession of the United States in which he or she is, or has 
been, a resident at the time of being so licensed to practice law, and 
unless said attorney at law shall also be duly licensed or authorized to 
practice or not otherwise prohibited by law or regulation from practicing 
before the department, bureau, commission, or other agency of the United 
States having jurisdiction over or before which is pending such claim, 
proceeding, or other matter, in accordance with such rules and regula- 
tions as may be prescribed by the head of such department, bureau, 
commission, or other agency. 
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The head of each department and of each independent bureau, com- 
mission, and such other agency of the United States is hereby authorized 
to prescribe such rules and regulations, not inconsistent with this Act, 
as he may deem necessary and proper to carry out and make more 
effective the provisions hereof and to provide rules of practice and pro- 
cedure for the practice before the department, bureau, commission, or 
agency of which he is the head, applicable to the presentation, prosecu- 
tion, and compromise of such claims, proceedings, or other matters, 
before, with, or to such department, bureau, commission, and agency: 
Provided, That nothing herein shall apply to the Army, naval, or Diplo- 
matic Service of the United States, to any claim, proceeding, or matter 
before the Departments of Navy, War, and State that is not of a com- 
mercial nature, or to the Patent Office of the United States: Provided 
further, That nothing herein shall be construed to prevent accountants 
and others from representing persons and appearing before any depart- 
ment, commission, bureau, or other executive or administrative agency 
of the United States for the purpose of explaining financial records, 
entries, figures, accounts, or statements where such are in issue: Pro- 
vided further, That nothing herein shall be construed to prevent duly 
licensed United States customs brokers from performing their usual 
functions before the United States Bureau of Customs and its subordi- 
nate agencies or divisions: And provided further, That nothing herein 
shall prevent or be construed to prevent a partnership, voluntary associa- 
tion, or corporation, by one or more of its partners, officers, or regular 
employees or any individual, from appearing in its or his own behalf in 
the presentation of such claim, proceeding, or other matter referred to 
above. 

Any person or corporation who shall violate any of the provisions 
hereof shall be guilty of a misdemeanor and upon conviction thereof shall 
be fined not more than $1,000 or be imprisoned for not more than six 
months, or both, together with the costs of prosecution. 

This Act shall become effective on the expiration of thirty days after 
the enactment thereof. All prior statutes in any way inconsistent with 
any of the provisions of this Act are hereby repealed as of the date when 
this Act becomes effective, to the extent of such inconsistency, including 
the following Acts or parts of Acts which are hereby repealed: Section 
261 of title 5 of the United States Code (23 Stat. 258); section 493 of 
title 5 of the United States Code (23 Stat. 101) ; and section 415 of title 
19 of the United States Code (36 Stat. 464). If any provision of this 
Act or the application thereof to any person or circumstances is held 
invalid, the remainder of the Act, and the application of such provision 
to other persons or circumstances shall not be affected thereby. All 
existing rules and regulations of any department, bureau, commission, 
or other agency of the United States not inconsistent with the provisions 
thereof shall remain in full force and effect, notwithstanding the re- 
pealing provisions hereof, until such time as new rules and regulations 
shall be prescribed and promulgated under the authority of and in 
accordance with the provisions of this Act, but in no event after the 
expiration of ninety days after the enactment hereof. 








To 













JANUARY, 1943 





H. R. 96 
78TH CONGRESS IST SESSION 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 6, 1943 


Mr. O’Too.e introduced the following bill; which was referred to the 
Committee on the Judiciary 


A Bill 


To amend section 272 of the Judicial Code (28 U. S. C., par. 394) in 
relation to forbidding corporations and voluntary associations from 
practicing law before courts, quasi-judicial or administrative bodies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 272 of 
the Judicial Code is hereby amended to read as follows: 

‘*Tn all courts of the United States, and before all quasi-judicial or 
administrative bodies from the decisions of which appeals to courts of 
the United States are provided, the parties may plead and manage their 
own causes personally or by the assistance of such counsel or attorneys 
at law as by the rules of said courts, quasi-judicial or administrative 
bodies, respectively, are permitted to manage and conduct causes and 
hearings therein. All corporations or voluntary associations must ap- 
pear by attorneys at law duly permitted to manage and conduct causes 
and hearings in said courts, quasi-judicial or administrative bodies.’’ 

This Act shall become effective on the expiration of thirty days 
after the enactment thereof. All prior statutes in any way inconsistent 
with any provisions of this Act are hereby repealed as of the date when 
this Act becomes effective. 

All quasi-judicial and administrative bodies shall within said thirty 
days after enactment conform their rules of practice before them to the 
provisions of this Act. 





O’TOOLE BILL PROPOSES UNIFORM RULES FOR ADMISSION 
OF ATTORNEYS TO PRACTICE IN CERTAIN COURTS 


H. R. 97 
78TH CONGRESS 1ST SESSION 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 6, 1943 


Mr. O’Tooue introduced the following bill; which was referred to the 
Committee on the Judiciary 


A Bill 
Authorizing the Supreme Court to prescribe uniform rules for the ad- 
mission of attorneys to practice in certain courts of the United 
States. 
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Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the first section 
of the Act entitled ‘‘An Act to give the Supreme Court of the United 
States authority to make and publish rules in actions at law’’, approved 
June 19, 1934 (U. S. C., 1934 edition, title 28, sec. 723b), is amended by 
adding at the end thereof the following: ‘‘The Supreme Court of the 
United States shall also have power to prescribe general rules governing 
the admission, in the circuit courts of appeals and the district courts, of 
attorneys to practice before such courts. An attorney admitted, pur- 
suant to such rules, to practice before any such court, may be admitted 
to practice before any other such court by filing in such other court a 
certificate of his admission in such form as the Supreme Court may 
prescribe, and the payment of such fees as the Supreme Court may 
determine to be necessary.”’ 





PROPOSAL TO TRANSFER ALL GOVERNMENT ATTORNEYS 
TO JUSTICE DEPARMENT 


(S. 214) 


Senator Holman of Oregon has introduced a bill (S. 214, referred to 
Senate Judiciary Committee) which proposes to centralize all govern- 
ment attorneys in the Justice Department. Should the measure become 
a law, no agency but the Justice Department could employ any person 
in the capacity of attorney. An agency desiring counsel or legal advice 
would have to make formal request to the Attorney General. However, 
the Attorney General is authorized to assign ‘‘temporarily’’ personnel 
of his department to such other agencies of the government ‘‘as he may 
deem necessary.’’ The bill further states: 


Any personnel so assigned by the Attorney General to any 
agency of the Government shall, while so assigned, remain subject 
to the general supervision of the Attorney General and shall be 
subject to the supervision of the head of the agency to which as- 
signed only to the extent specified by the Attorney General. 





THOROUGH REVISION OF FEDERAL ADMINISTRATIVE 
PROCEDURE BEFORE CONGRESS 


(H. R. 816) 


_ Members of the House Judiciary Committee are studying H. R. 816, 
—e by Congressman Celler of New York, the stated purpose of 
which is: 


To revise the administrative procedure of Federal agencies; 
to establish the Office of Federal Administrative Procedure; to 
provide for hearing commissioners; to authorize declaratory ruling 
by administrative agencies; and for other purposes. 











JANUARY, 1943 355 





The bill is divided into four titles which are summarized below: 


Title I. General Provisions and Office of Federal Administrative 
Procedure. 


It is proposed to create the Office of Federal Administrative Pro- 
eedure headed by a salaried Director ($10,000), a Justice of the District 
of Columbia Court of Appeals and the Director of the Administrative 
Office of the United States Courts. A representative from each govern- 
ment agency would constitute an advisory committee. The Director is 
authorized to conduct inquiries into the entire administrative machinery 
of the government with a view to making such recommendations to the 
several agencies as may facilitate the uniform adoption of suitable 
organization and procedural methods. The Director is authorized to 
entertain and investigate complaints against any agencies and to make 
a report after investigation to the parties involved. 


Title II. Administrative Rule-Making. 


Agencies engaged in ‘‘administrative rule-making’’ are required to 
make available a current statement of their internal organization, speci- 
fying their officers, types of personnel, places of business, duties, func- 
tions and general authority or jurisdiction. All general policies and 
interpretations, rules, regulations and procedures adopted, formal or 
informal, are to be made available to the public. The foregoing pro- 
visions are designed better to acquaint the public with the various 
agencies and enable an intelligent approach to be made to any agency 
by the public. 

Sec. 203 of Title II provides that no regulation shall become effective 
until 45 days after initial promulgation unless, for stated reasons, cir- 
cumstances require an advanced effective date. Formal request may be 
made to any agency for a new rule or amendment or revision of existing 
regulations. Each agency is to report annually to Congress its regula- 
tory activity for the past year, including an account of formal requests 
granted and denied. 


Title III. Administrative Adjudication. 


Provision is made for a ‘‘chief hearing commissioner’’, $8500 per 
annum, ‘‘hearing commissioners’’, $7500 per annum, and ‘‘hearing com- 
missioners’’ at $5,000 per annum to handle cases of ‘‘an uncomplicated 
character.’’ Hearing commissioners are to be nominated by the govern- 
ment agency, without regard to civil service laws, and are appointed 
by the Office of Federal Administrative Procedure if that agency finds 
the nominee to be qualified by training, experience and character. Term 
of appointment is seven years, subject to removal from office for mal- 
feasance, inefficiency or neglect, or for ‘‘lack of official business.’’ ‘‘Pro- 
visional’’ appointments for one year are authorized, after which ap- 
pointee shall be given a full seven-year term or relieved from further 
employment. During the ‘‘provisional’’ year the appointee may be 
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removed solely within the discretion of the agency. ‘‘Temporary’’ ap. 
pointments, not in excess of 30 days, to handle temporary situations are 
also authorized. 

Ordinarily cases are to be heard by at least one hearing commission- 
er. No hearing will be required where the parties fail to answer. 

‘‘The hearing commissioner shall find the facts, formulate the con- 
clusions of law and enter a decision in the case.’’ He may ‘‘announce 
his decision orally on the record.’’ In the absence of a timely appeal 
the decision of the hearing commissioner ‘‘shall without further pro- 
ceedings become the final decision of the agency.’’ 

The right to request oral argument is preserved. Procedures for 
appeal from the decision of a hearing commissioner to the agency, as 
well as appeals to the courts are outlined in the bill. 


IV. Declaratory Rulings. 


Each agency is to have power to make declaratory rulings in order 
to terminate controversy or remove uncertainty. An agency can refuse 
to make a declaratory ruling, and such refusal ‘‘shall not be subject to 
review in any manner.’’ Declaratory rulings made shall have the same 
force and effect as a final order or determination. When a declaratory 
ruling is sought, all persons interested must be made parties ‘‘and no 


declaration shall prejudice the rights of persons not parties to the pro- 
ceedings. ’”’ 





COLONEL Jj. K. HILTNER SHOWS UP IN AFRICA 


The Executive Secretary has received a letter from J. K. Hiltner, 
member of our Association, formerly Traffic Manager of the U. S. Pipe 
& Foundry Company, Burlington, New Jersey, which she believes will 
be of interest to his many friends and is, therefore, printed: 


‘* Africa, 
, January 3, 1943. 
Hiyah Sarah : 


Long time no see! Just found a few idle moments and was sitting 
here reminiscing with a former railroad acquaintance and out of our 
talk of this and that the Association of Practitioners and the N. I. T. 
League were mentioned and it occurred to me that I had not written you 
since I left Washington. How is the Association of Practitioners and 
who is the new President? Did you have your annual Dinner? If you 
did, I’ll bet it was a darned sedate affair with me absent. Well, Sarah, 
I guess you know now why we came over. I worked on this African 
project from the start and when I say ‘work’ I really mean work. Usual- 
ly sixteen hours per day, seven days per week, and every day in the 
month. It was a big job and a well kept secret and I was proud to have 
a good part in it from the start. What did you think of the show when 
it really started? Don’t let anyone tell you it was a picnic, it was not. 
Things have quieted down now and we have a little leisure in the 
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evenings. We still work every day, however, and as there is nothing to 
do at night the leisure amounts to little. Wish I could tell you where 
we are but I can’t. This is supposedly so our enemies will not know. 
If he doesn’t, he surely is making some darned, good guesses as he comes 
over so often and throws good sized eggs around trying to hit us. Will 
say though we are quartered in a very pretty and very nice town. We 
complain most about our mail and I wish to goodness the Association of 
Practitioners or the N. I. T. League ran that end of this army. Out of 
thirty-two cartons of cigarettes, two birthday and two Christmas presents 
mailed since September Ist, I have received one of the Christmas pres- 
ents. Letters—well, they are almost a thing of the past. We heard 
recently that the Arabs were helping with the mails. Guess we should 
not kick too much though and maybe we should adopt the philosophy of 
a Colonel in the Engineers, a friend of mine, with whom I had breakfast 
two days after Christmas. I asked him what Santa brought him and he 
said: ‘If you mean material things, nothing, but,’ he said ‘I have 
traveled thousands of miles by air and boat, been dumped off a boat in 
the middle of the night in a strange sea in water up to my neck, waded 
ashore with some one shooting at me, slept in mud in wet clothes on cold 
nights, been shot at, bombed, etc., and I am still here, so I think he has 
been pretty good to me.’ As I was with him through most of it, I guess 
at that he had something! Well, so long, Sarah; give my best to the 
gang. 

Sincerely, 

J. K. Hiner. 

Colonel J. K. Hiltner, G. 8. C., 
Hdgqrs. XIIth Air Force, 
A. P. O. 650, 
c/o Postmaster, New York City.’’ 





ENSIGN HAROLD E. SPENCER WRITES FROM PANAMA 


A letter has been received from Harold E. Spencer, formerly one 
of Elmer A. Smith’s assistants at the Illinois Central Railroad System, 
who is now in the United States Navy stationed at the Canal Zone. The 
letter is reproduced here for the benefit of his many friends: 


‘November 23, 1942. 
Balboa, Canal Zone. 
Dear Mrs. McDonough : 


For a long time now I have been planning to write you and re- 
establish connection with the Association. I would like to get the 
JouRNAL and keep track of what is going on. 

Naturally, we would all like to be home in our jobs, but aside from 
that this is a good spot to do foreign duty. The climate is nice and the 
work is not difficult. It really isn’t hard enough to keep you on your 
toes, but I am enjoying it a lot, and am trying to take advantage of the 
opportunity to learn Spanish. 
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Mr. Smith writes me faithfully, even though I am not too good at 
answering, and he told me how well the national convention went off. I 
regret a great deal having missed it. 

Soon I hope to write you more at length about life in the tropics. 
Meantime, please give my regards to all my friends. 

Most sincerely, 


Harowp E. Spencer. 
Ensign Harold E. Spencer, U. 8. N. R., 
Room 213, 15th Naval District, 
Balboa, Canal Zone.’’ 





RESOLUTION ADOPTED BY WAR CONGRESS OF AMERICAN INDUSTRY OF 
NATIONAL ASSOCIATION OF MANUFACTURERS: AT NEW YORK CITY, 
DECEMBER 4, 1942.* 


ZONING AND CONCENTRATION 


A number of governmental agencies have adopted policies of zon- 
ing and concentration of civilian industries. These policies would re- 
sult in the enforced closing of many plants which cannot be used in 
war production, and would confine the merchandising of many others 
to areas near their own points of production. 

These policies would in many instances require civilian industry 
to eliminate and abandon brand names and trade marks, as well as the 
good will created over a long period of time at tremendous cost, in the 
various consuming markets of the country. 

The Congress of American Industry opposes such policies for the 
following reasons: 

1. They would constitute an unnecessary and improper interfer- 
ence with the freedom of interstate commerce, and would result in the 
destruction of property without due process of law and compensation to 
present owners. 

2. They would be especially harmful to small business. 

3. They are unnecessary to conserve transportation facilities since 
the Interstate Commerce Commission already has power to declare 
freight embargoes where transportation bottle-necks exist. 

4. They would not further the war effort in any way, but would 
tend rather to impede it, in consequence of the adverse effect on civil- 
ian living standards and morale so essential to maximum prosecution 
of the war effort. 





ANTHONY E. SICILIA REINSTATED TO PRACTICE BEFORE |. C. C. 
(Ex Parte No. 139) 


Under date of December 11th, the Commission, after consideration 
of his petition for reinstatement to practice before it, granted the ap- 
plication upen a satisfactory showing of good conduct and of appre- 
ciation of his responsibilities as a practitioner. 





*Reprinted from page 36 of the December 12, 1942 issue of NAM News. 




















O. D. T. Orders 


Artuour L. Winn, JR. 


Maximum Loading of Freight Cars 


New special loading requirements for carload shipments by rail of 
a wide variety of commodities was announced January 4, 1943. 

The special direction prescribing the requirements (Special Direc- 
tion ODT 18, Revised—5) supersedes a special direction that has been 
applicable to a limited number of commodities since General Order ODT 
18, Revised, prescribing general regulations for maximum loading of 
railroad freight cars, went into effect on November 1. The new direc- 
tion revises some of the special loading requirements previously appli- 
cable and establishes specific requirements for loading of numerous ad- 
ditional commodities. 

Under the general order, railroads are prohibited from accepting 
carload shipments, other than of excepted commodities, which do not 
fill a car either to its marked weight capacity or to its visible capacity. 

The special direction becoming effective January 4 adds the fol- 
lowing 18 new commodities, or groups of commodities, to the list of goods 
for which special loading requirements are prescribed: Clay products; 
containers ; ceramics ; gas cylinders ; chemicals ; manufactured fertilizers ; 
floor coverings ; foundry supplies; dried fruit; glassware; gypsum prod- 
ucts; hides; cabbage; lard; tomatoes; paints, varnishes and lacquers; 
paper, paperboard, and paper articles; and newsprint and groundwood 
paper. 

Weights to which cars must be loaded, or specific directions as to 
manner of loading in order to assure maximum utilization of car capa- 
city, are prescribed for each of the foregoing commodities. Similar 
specific loading requirements that have been in effect for other commodi- 
ties are continued or modified by the new special direction. 

Revisions of former special loading requirements have been made 
in the case of the following commodities: Coal, grain products, glass, dry 
ice, lime, limestone, apples, butter, carrots, oysters, early potatoes, and 
mixed carload shipments of shell eggs, dressed poultry, and dairy prod- 
ucts. 

Under the new regulations, coal shipped in a closed freight car must 
be loaded to a minimum weight of not less than 70 per cent of the marked 
capacity of cars of 100,000 pounds capacity or more and with a weight 
of not less than 80 per cent of cars of less than 100,000 pounds capacity. 

The amount of grain in sacks which may be included in mixed car- 
load shipments of certain grain products has been increased from 6,000 
to 20,000 pounds. The total weight of straight or mixed carload ship- 
ments of such grain products must be not less than 60,000 pounds. 
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Oysters, previously required to be loaded to a weight equaling or 
exceeding the applicable tariff minimum weight, are required by the new 
regulations te be loaded to a weight of not less than 12,500 pounds. A 
separate classification is set up for early crop potatoes, which must be 
loaded to a weight of not less than 36,000 pounds. A minimum weight 
of 70,000 pounds is fixed for carload shipments of lime in containers. 

A minimum load of 60,000 pounds is prescribed for shipments of 
manufactured fertilizers. Minimum weights for carload shipments of 
other commodities for which special loading requirements had not pre- 
viously been established include among others, 70,000 pounds for dried 
fruit, 45,000. pounds for cabbage, 35,000 pounds for fresh lard in prints 
and 45,000 pounds for fresh lard in tubs, 50,000 pounds for green salted 
calf skins, and 70,000 pounds for mixed carload shipments of gypsum 
products. 





Atlantic Coastwise Coal Traffic 


General Order ODT No. 15, has been revised effective February 
1, 1943, due to the shortage of vessels, so as to extend the permit control 
of water transportation of coal along the north Atlantic coast and oper- 
ators of vessels have been directed to develop plans for joint operations 
or pooling of facilities and equipment. 

The general order broadens the permit system to cover, with certain 
exceptions, all coal shipments by water from points on the Atlantic coast 
north of the Hampton Roads, Va., area to all points in the United States. 
It applies to all vessels capable of transporting coal in bulk, including 
barges, tugs and towboats. 

The permit requirements formerly were applicable only to colliers 
operating between points north of the Hampton Roads area and ports 
west of Stonington, Conn. 

The revised order also requires a special or general permit for the 
shipment of ex-dock coal—coal to be moved by any method of transpor- 
tation from a dock—from all points north of the Hampton Roads area 
to all U. 8. destinations. 

This latter provision, officials explain, will permit the O. D. T. to re- 
quire that coal shipments be made by whatever type of transportation 
is most suitable. 

The permit sections of the order do not become effective till Feb- 
ruary 1, the original permit system remaining in effect till that date. 
Other sections of the order are effective immediately. 

Exempted from the order are the following: 

1. The transportation of coal consigned by or to the United States 
or any of its departments or agencies. 

2. Any vessel operated by or under the direction of the military or 
naval forces of the United States. 

3.. The transportation of coal by a vessel when the coal is intended 
for use as bunker fuel in that vessel. 

4. The transportation of coal to any watercraft when the coal is 
intended for use as bunker fuel in that craft. 





C 
tural 
in O. 


mits, 
purp 
by a 
or (3 
patek 


in su 
whic! 
as a 
ing ¢ 
inelu 
also 
conn 
tilize 


syno 
of,’ 









JANUARY, 1943 








Definition of Agricultural Products 


O. D. T. has issued the following definitions of ‘‘farm,’’ ‘‘agricul- 
tural commodities and products thereof’’ and ‘‘farm products’’ as used 
in O. D. T. orders Nos. 3, 6 and 17: 

‘‘The term ‘farm’ as used in such General Orders and General Per- 
mits, includes any plot, parcel, or tract of land, used for agricultural 
purposes or devoted (1) to agriculture, (2) to any industry practiced 
by a cultivator of the soil in connection with the cultivation of the soil, 
or (3) to the breeding or raising of live stock, and includes any ranch, 
patch, orchard, vineyard, plantation, or grove. 

‘‘The term ‘agricultural commodities or products thereof,’ as used 
in such General Orders, includes within its scope any article or thing 
which is yielded, raised or produced on a farm—either incidental to or 
as a result of the cultivation of the soil or in connection with the breed- 
ing or raising of live stock—by nature, labor, or otherwise. Such term 
includes any domestic animal, bird, or insect, raised on a farm, and 
also any product of such animal, bird, or insect, produced on, or in 
connection with the operation of, a farm and used as a food, as a fer- 
tilizer, or for the manufacture of clothing. 

‘‘The term ‘farm products,’ as used in such general permits, is 
synonymous with the term ‘agricultural commodities and products there- 
of,’ as used in such general orders.’’ 





O. D. T. Employees’ Salaries 


Responding to 8. Res. 322 by Senator McKellar of Tennessee, pre- 
sented last December, Director Eastman of the Office of Defense Trans- 
portation recently sent to the Senate information with respect to those 
employees who receive salaries of $3,000 or more. Similar information 
was requested of numerous other Governmental Agencies, little of which 
has yet been filed. 

In the list submitted by the O. D. T., 650 employees, which includes 
Regional Offices as well as Washington headquarters, receive salaries in 
excess of $3,000 per year; 220 of these are employed in Washington. 
Those employed in Washington whose salaries are in excess of $5,000 per 
year are listed below: 


William H. Ahearn, assistant to director, $5,600; Herbert Ashton, 
chief of statistical section, $5,600; Ray G. Atherton, associate director, 
$8,000; John W. Barriger, associate director (resigned), $8,000; W. L. 
Baumgartner, chief enforcement attorney, $6,500; Arthur E.. Baylis, 
chief business specialist, $6,500; Louis E. Beardslee, Jr., principal real 
estate officer, $5,600; Frank C. Biggs, business specialist, $5,600; Victor 
Boatner, director of railway transport, $8,000; Walter Bockstahler, as- 
sistant director, $8,000; Arthur V. Bourque, chief of tank car service 
section, $6,500; Edmund M. Brady, chief of city delivery section, $8,000; 
Carroll W. Brown, chief of materials and equipment section, $8,000; 
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Ellis M. Burk, principal rail transportation engineer, $5,600; Christian 
B. Caldwell, assistant chief of taxicab section, $5,600; Edward C. Cavey, 
head transportation officer, $6,500; Olin C. Castle, assistant director, 
$8,000 ; Charles B. Colpitts, associate director, Charles E. Cranmer, chief 
of over-the-road unit, $5,600; William J. Cumming, chief of vehicle main- 
tenance section, $8,000; James M. Curtin, principal statistician, $5,600. 
Charles L. Dearing, chief business specialist, $6,500; Harold J. 
Drescher, chief business specialist, $6,500; Richard H. Dyer, technical 
assistant, $5,600; George E. Everett, assistant to director, $5,600; Edwin 
M. Fitch, assistant to director, $6,500; Samuel W. Fordyce, III, assist- 
ant director, $8,000; James E. Friend, head rail transportation engineer, 
$6,500; Carl Goddard, principal railway transportation officer, $6,500; 
Joseph Hattendorf, deputy director, $6,500; William E. Hayes, assistant 
director, $5,600; Robert A. Hicks, chief of farm vehicle section, $8,000; 
Harold A. Hobson, head transportation officer, $6,500; Ernest Holzborn, 
assistant director, $8,000; John C. Howard, assistant director, $5.600; 
Earl J. Hout, principal business specialist, $5,600; Hallan Huffman, 
assistant general counsel, $6,500; Clayton D. Hutchins, chief of school 
bus section, $5,600; Ernest Jacobson, assistant director, $5,600; Ralph 
H. Jewell, head rail abandonment adviser, $6,500; Albert S. Johnson, 
principal transportation officer, $5,600; Matthew E. Kane, assistant chief 
of allocation section, $6,500; Russell P. Kehoe, principal business special- 
ist, $5,600; Charles F. Kellers, director coastwise and intercoastal water 
transport, $8,000; Harry H. Kelly, chief of allocation section, $8,000; 
Harry H. Kierman, head transportation officer, $6,500; Robert C. King, 
head transportation analyst, $6,500; Shannon Kuhn, principal trans- 
portation officer, $5,600; Fred E. Lawson, assistant chief of research 
and permits section, $5,600; Charles M. Leigh, principal administrative 
officer, $5,600; Ellis T. Longenecker, chief of operations of property 
carriers, $8,000; Lloyd B. Magruder, chief of technical and staff service 
section, $5,600; Arthur R. Mahaney, assistant director, $8,000; Henry 
F. McCarthy, division director, $8,000; Alvin S. McEvoy, head trans- 
portation officer, $6,500; G. Justin Mitchell, principal automotive engi- 
neer, $5,600; John W. Montigney, assistant director, $8,000; Thomas H. 
Nicholl, associate director, $8,000; Leo M. Nicolson, director of storage 
division, $8,000; Sam F. Niness, chief of petroleum carriers section, 
$8,000; William M. O’Keefe, assistant chief of refrigerator section, 
$5,600; Buel W. Patch, principal information specialist, $5,600; Bryant 
Putney, head information specialist, $6,500; Walter S. Rainville, assist- 
ant director, $6,500 ; Felix E. Reifschneider, assistant to director, $5,600; 
Guy A. Richardson, director of local transport, $8,000; James O. Riley, 
head transportation adviser, $6,500; Edward A. Roberts, associate direc- 
tor of local transport, $8,000; Clair M. Roddewig, principal attorney, 
$5,600; George C. Roddy, assistant chief of merchandise wholesale sec- 
tion, $5,600; Oscar B. Sandberg, $5,600; Dorothy M. Sells, principal 
business specialist, $5,600; Frank H. Shepard, principal business specia- 
list, $5,600 ; J. Raymond Shoemaker, associate director, $8,000; Stephen 
E. Shoup, principal transportation officer, $5,600; Francis A. Silver, as- 
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sistant general counsel, $6,500; Percy N. Simmons, assistant director, 
$6,500; Simon C. Skeels, head administrative officer, $6,500; James R. 
Sloane, chief of raw materials section, $6,500; Samuel G. Spear, asso- 
ciate director, $8,000; H. Richard Stickel, associate director, $8,000; 
C. Austin Sutherland, assistant director of petroleum carrier section, 
$6,500; Clewell Sykes, chief of taxicab section, $6,500; Glen E. Taylor, 
chief of waterways transportation, $8,000; Clyde N. Thompson, principal 
transportation specialist, $5,600; Herbert A. Tuohy, principal business 
specialist, $5,600; Lawrence C. Turner, chief of research and permits 
section, $6,500; John R. Turney, director of transport conservation (re- 
signed), $8,000; Bernard A. Wahle, assistant chief of intercity bus sec- 
tion, $6,500; Heston H. Walker, transportation specialist, $5,600; A. 
Henry Walter, principal business specialist, $5,600; Joseph L. White, 
executive assistant, $8,000; Horace M. Wigney, head rail transportation 
officer, $6,500; Norton P. Willis, head transportation officer, $6,500; 
James J. Williams, head transportation officer, $6,500; Harry Wilson, as- 
sistant to director, $5,600; Elton D. Woolpert, chief of personnel train- 
ing section, $5,600; Fred L. Yeater, chief of traffic flow unit, $6,500. 


District Offices 


In the District or Regional Offices outside of Washington receiving 
$5,000 or more, are the following: 


(New York, New Jersey, Connecticut, Rhode Island, Massachusetts, Ver- 
mont, New Hampshire and Maine): 


William C. Curren, deputy director of railway transport, $8,000; 
Charles M. Moore, chief rail-marine officer, $8,000; William J. Clark, 
regional manager of motor transport, $6,500; Alfred R. Pelnar, head rail 
transportation officer, $6,500; Charles F. Caley, head transportation of- 
ficer, rail-truck coordination, $6,500; Henry C. Wall, district manager, 
motor transport, $5,600; Edward H. Rice, assistant regional manager, 
motor transport, $5,600; William F. Barwell, principal transportation 
officer (port assistant), $5,600; Charles H. Youst, principal transporta- 
tion officer, $5,600 ; Joseph E. Bishop, principal marine specialist, storage 
division, $5,600. 


Region Il 
(Pennsylvania, Delaware, Maryland, Virginia and District of Columbia): 


Melvin R. Greene, regional manager, motor transport, $6,500; J. 
Herman Hoffman, assistant regional manager, $5,600; railway transport 
division—Walter W. Anderson, John D. Gallery, Donald Jenks, L. 
Archie Jett, Wilmer C. Kirby, Charles Roeder, James B. Sweeny and 
George Schamberger, each having title of principal transportation officer 
and each receiving $5,600 a year. 
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Region Il 


(Tennessee, the Carolinas, Mississippi, Alabama, Georgia and Florida): 


John 8. Caley, regional manager, $6,500; Guy Kelcey, administra- 
tive assistant, $6,500; William J. Keown, assistant regional manager, 
$5,600; John M. Fush, principal transportation officer, $5,600; John E. 
Nusz, rail terminals supervisor, $5,600; Edwin H. Powell, principal 
transportation officer, $5,600; William H. Russell, deputy associate di- 
rector, $6,500; James A. VonDohlen, principal transportation officer, 
$5,600; Orie L. Young, principal transportation officer, $5,600. 


Region IV 
(Ohio, West Virginia, Michigan and Kentucky): 

Alexander T. Wood, director of lake carriers’ division, $8,000; 
Robert D. Thomas, regional manager, motor transport, $6,500; J. Robert 
Cooper, assistant regional manager, $5,600; George R. Littell, assistant 
director, division of railway transport, $5,600; Theo. Davis, assistant 
director, $5,600. 


Region V 

(The Dakotas, Minnesota, Iowa, Wisconsin, Illinois and Indiana): 
Harry L. Gormley, regional manager, $6,500; Thomas A. Snyder, 

assistant regional manager, $5,600; Walter W. Belson, district manager, 
$5,600; Henry B. Polter, assistant director, $6,500; Harry G. Brandt, 
associate director, $8,000; Fred Keiser, chief transportation officer, 
$8,000 ; Raymond B. Croll, $6,500. 

Region VI 
(Nebraska, Kansas, Missouri, Arkansas): 


Rolla C. Coleman, regional manager, $6,500; John B. Moore, assist- 
ant regional manager, $5,600; Arthur D. Mason, district manager, $5,400; 
Frank Mahoney, principal transportation officer, $5,600; Clyde W. Pace, 
head rail transportation officer, $6,500; Ernest Yehling, principal trans- 
portation officer, $5,600; George R. Bush, principal transportation officer, 
$5,600. 


Region VII 
(New Mezico, Texas, Oklahoma and Louisiana): 


John C. Massenburg, regional manager, $6,500; Edward P. Mc- 
Callon, Jr., assistant director, $6,500; Bobbie T. McLeod, rail terminals 
supervisor, $5,600; George Otis Nelson, assistant regional manager, 
$5,600; William T. Long, Jr., deputy associate director, $6,500. 

Region VIII 
(Montana, Idaho, Wyoming, Utah and Colorado): 


Asa J. Merrill, regional manager, $6,500. 
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Region IX 


(Washington, Oregon, California, Nevada and Arizona): 


James M. Baths, deputy director, $8,000; Robert O. Crowe, assistant 
director, $6,500; Harold C. Arnot, regional manager, $6,500; Neil S. 
Laidlaw, principal transportation officer, $6,400; Carl J.“ Wendt, prin- 
cipal transportation specialist, $5,600; Harold N. Smith, assistant region- 
al manager, $5,600; Ernest A. O’Donnell, Joseph B. Nardini, D. J. Mc- 
Garity, Charles T. Kinney, Harry L. Hoskin, and Frank H. Hocken, 
principal transportation officers, each $5,600; Roy Long, district man- 
ager, $5,600; Carl B. Bush, principal transportation specialist, $5,600; 
Ww. B _ Crummell, senior transportation analyst, $5,400; R. — Kim- 
ball, principal transportation engineer, $5,600. 


Puerto Rico 


Charles Anthony, regional director, $8,000; Paul H. Quinn, assistant 
regional director, $8,000; Park M. Smith, assistant regional director, 
$8,000. 





RFC APPOINTMENTS 


Secretary Jones has announced that Claude E. Hamilton, Jr., has 
resigned as General Counsel of the RFC and that John D. Goodloe has 
been elected to succeed him. Mr. Goodloe has been with the RFC, Farm 
Credit Administration, Commodity Credit Corporation, and Defense 
Supplies Corporation since 1933. 








Rail Transportation 
By F. F. Estes, Editor 


Alldredge Named Chairman of I. C. C. 


The term of Clyde B. Aitchison as Chairman of the Commission 
expired on December 31, 1942. He enters upon a new term as Com- 
missioner. The Commission has elected Commissioner J. Haden All- 
dredge as its Chairman for the year 1943. Commissioner John L. 
Rogers, who by seniority in service was next in line for election as 
Chairman, was unable to undertake the added duties of the Chairman- 
ship since he is serving also as Director of the Division of Motor Trans- 
port in the Office of Defense Transportation. 

Commissioner Alldredge became a member of the Commission May 
1, 1939. He is a member of the bar of Alabama, and for many years 
before his appointment to his present office was a member of the Of- 
ficial staff of the Alabama Public Service Commission and later of the 
Tennessee Valley Authority. 





First Quarter Forecast 


Freight car loadings in the first quarter of 1943 are expected to 
be about 3.4 per cent above actual loadings in the same quarter of 1942, 
according to estimates just compiled by the thirteen Shippers’ Advis- 
ory Boards. On the basis of those estimates, freight car loadings of 
the twenty-eight principal commodities will be 7,712,290 cars in the 
first quarter of 1943, compared with 7,461,503 actual car loadings for 
the same commodities in the corresponding period in the preceding year. 
The Shippers’ Boards expect an increase in the first quarter of 1943, 
compared with the same period one year ago, in the loading of ten of 
the commodities listed, but a decrease in eighteen. Among those show- 
ing the greatest increases are the following: 

Cottonseed and products except oil, 22.2 per cent ; manufactures and 
miscellaneous, 18.4 per cent; livestock, 14.6 per cent; grain, 10.9 per 
cent ; potatoes, 10.5 per cent; fertilizers, 8.3 per cent; and coal and coke, 
5.7 per cent. 

Among the commodities for which decreases are estimated and the 
amount of the decreases are the following: 

Agricultural implements and vehicles other than automobiles, 45.4 
per cent; sugar, syrup and molasses, 18.4 per cent; paper, paperboard 
and prepared roofing, 10.7 per cent; lime and plaster, 10.3 per cent; 
cement, 8.8 percent; poultry and dairy products, 7.9 per cent; citrus 
fruits, 7.6 per cent; lumber and forest products, 6.5 per cent; gravel, 
sand and stone 5.7 per cent; brick and clay products, 5.5 per cent; 
petroleum and petroleum products, 4.8 per cent, and iron and steel, 
4.6 per cent. 
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Railroad Income 


Class I railroads of the United States had a rate of return of 5.3 
per cent on their property investment in the year ended on November 
30, 1942, according to the Bureau of Railway Economics of the Associa- 
tion of American Railroads. This compares with a rate of 3.79 per 
cent in the corresponding period of the preceding year. Net railway 
operating income before interest and rentals of the Class I railroads in 
the first eleven months of 1942 amounted to $1,309,041,877 compared 
with $918,954,295 in the same period in 1941. 

The estimated net income, after interest and rentals, of the Class I 
railroads in the eleven months’ period of 1942 was $812,000,000. For 
the corresponding period in 1941 their net income after interest and 
rentals was $444,620,299. 





Loading of Revenue Freight 


Loading of revenue freight on the railroads of the United States 
in 1942 totaled 42,818,739 cars, according to complete reports for the 
year, the Association of American Railroads has announced. 

Although carloadings inereased 528,975 cars, or only 1.3 per cent 
over the preceding year, ton-miles increased nearly 33 per cent due to 
the heavier loading of cars and the longer haul per ton. Carloadings 
were an increase of 6,460,885 cars or 17.8 per cent compared with 1940. 

Loading of revenue freight for the week ended December 26 to- 
taled 591,595 cars, which was a decrease of 14,907 cars or 2.5 per cent 
below the corresponding week in 1941, but an increase of 46,288 cars 
or 8.5 per cent above the same week in 1940. 

Miscellaneous freight loading totaled 290,248 cars, a decrease of 
68,650 cars below the preceding week, but an increase of 9,973 cars 
above the corresponding week in 1941. Loading of merchandise less 
than carload lot freight totaled 72,492 cars, a decrease of 14,655 cars 
below the preceding week, and a decrease of 50,644 cars below the cor- 
responding week in 1941. 

Coal loading amounted to 121,331 cars, a decrease of 42,194 cars 
below the preceding week, but an increase of 8,465 cars above the cor- 
responding week in 1941. 





R. R. Equipment Installed and On Order 


Class I railroads put 61,220 new freight cars in service in the first 
eleven months of 1942, according to complete reports for that period, an- 
nounced by the Association of American Railroads. 

Of the total number installed in the first eleven months last year 
there were 34,359 box, 22,237 coal, 2,487 flat, 631 refrigerator, 100 stock, 
and 1,406 miscellaneous freight cars. 
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New freight cars on order on December 1, 1942, totaled 28,108, com- 
pared with 76,942 on the same day in 1941. Class I railroads had 
on order on December 1, 1942, 8,159 box, 17,249 coal, 1,495 flat, 800 
refrigerator, 200 stock, and 205 miscellaneous freight cars. 

Railroads in the first eleven months of 1942 installed 668 locomo- 
tives of which 273 were steam and 395 were electric and Diesel. In the 
same period in 1941 they put 557 new locomotives in service of which 
136 were steam and 421 were electric and Diesel. 

New locomotives on order on December 1, 1942, totaled 894 which 
included 369 steam and 525 electric and Diesel. On December 1, 1941, 
they had 572 new locomotives on order including 281 steam and 29] 
new electric and Diesel. 





October Carloading Record 


Increased efficiency in less-than-carload freight movement on the 
nation’s major railroads was achieved during October, the Office of 
Defense Transportation announced on December 22. The 116 reporting 
Class I carriers loaded an average of 20,592 pounds per car, compared 
with an average of 20,566 pounds in September. Since September 1, 
ODT’s General Order No. 1 has required 1. c. 1. freight, with certain 
exceptions to be loaded to a minimum of 20,000 pounds per car. 

Class I roads in October carried 8,034,686,820 pounds of 1. ¢. 1. 
merchandise, an increase over September of 892,009,057 pounds, or 11 
per cent. The number of cars used for this traffic—433,890 in October 
as against 391,064 in September—showed an increase of 10.9 per cent. 
The somewhat smaller percentage increase for number of cars than for 
volume of merchandise reflected the heavier car loadings. ODT officials 
pointed out that many more cars would have been needed for the in- 
creased October traffic under former loading practices, when 1. ec. L 
freight averaged only about five tons a car. 

Class II and Class ITI railroads—the short lines and switching and 
terminal companies—showed an increase in October over September of 
21,859,000 pounds of 1. c. 1. merchandise of average load per car from 
16,395 pounds in September to 16,931 pounds in October. As com- 
pared with May, Class II and Class III roads in October handled 22 
per cent more merchandise in 6 per cent more cars, the average load 
per car increasing 15 per cent. 





Record Iron Ore Movement Praised 


Chairman Nelson, of the War Production Board, on December 22 
commended the iron ore industry, the lake vessel industry, the railroads 
and all others who contributed to the record movement of 92,000,000 
tons of iron ore from the Lake Superior District in 1942. This record, 
it was pointed out, exceeded by 500,000 tons the requirement figure for 
the season, and exceeded by 3,000,000 tons the goal set at the beginning 
of the season. 
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‘*While it is not physically possible to award an individual symbol 
of merit to every one concerned,’’ Mr. Nelson said, ‘‘the War Production 
Board wants all those connected with the iron ore industry, the lake 
vessel industry, and the servicing railroads to know of its deep appre- 
ciation of this unique accomplishment. 

‘*T want particularly to commend the masters and crews of the lake 
vessels engaged in transporting the ore during the last months of the 
season, when they were subject to all the hazards of the extreme weather 
on the lakes.’’ 





N. A. M. Resolves Re Amendment of National Labor Relations Act 


A resolution was recently adopted by the National Association of 
Manufacturers at its New York meeting which deals with a subject 
which is very close to the bituminous coal mining industry, that is, the 
organizing of supervisory forces at the coal mines. The resolution fol- 
lows : 


‘*Wuereas the functioning of Industry with maximum efficiency re- 
quires the undivided attention of all representatives of management, and 

‘“Wuereas the National Labor Relations Board has recently held 
that unions composed of supervisory personnel are appropriate bargain- 
ing units and entitled to bargain collectively with employers, and 

‘“WHereas this action on the part of the National Labor Relations 
Board is destructive of managerial responsibility and harmful to the ' 
most effective utilization of our productive resources, 

‘*Now THEREFORE BE IT RESOLVED that the National Association of 
Manufacturers urges such amendment of the National Labor Relations 
Act as will make it clear that supervisory personnel and other repre- 
sentatives of management shall, so far as said Act is concerned, be 
treated as within the definition of employers and not within the defi- 
nition of employees for the purpose of collective bargaining.’’ 





Texas Rate Increase Authorized 


The I. C. C. has ordered railroads in Texas to increase first class 
passenger fares and freight rates on intrastate traffic to conform with 
the 10 per cent increase on fares and general six per cent increase on 
freight granted the railroads early last year. 





Railroad Employment Statistics 


The I. C. C. reports that Ciass I railroads employed 1,317,865 per- 
sons at mid-November, an increase of 9.61 per cent over November, 1941, 
but a decrease of .27 per cent below October, 1942. 
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Railroad Wage Increases Authorized 


Railroads which failed to put into effect a wage increase schedule 
for operating employees, adopted by most of the lines a year ago, may 
do so now under an order of the National War Labor Board, passed 
unanimously on December 5, 1942. 

The order is similar to one issued by the Board November 16, 1942 
covering non-operating employees of the railroads. The WLB order 
does not require railroads to grant any wage increase but approves any 
agreement which does not exceed the terms of the December 5, 1941 
agreement. 





Gormley Speaks on Railroad Outlook 


M. J. Gormley, Executive Assistant of the Association of American 
Railroads, declared on December 10, that ‘‘every unit of the nation’s 
serviceable railroad equipment must do a five per cent bigger job in 
1943 if transportation demands are to be met.’’ 

Gormley told the 61st meeting of Southeast Shippers’ Advisory 
Board in Birmingham the task will be the biggest in railroad history 
but predicted it can be done by loading cars heavier, speeding car 
movements and unloading them more quickly at destination points. 
He said railroads have approximately 500,000 less freight cars and 
about 22,000 fewer locomotives than in 1918, and only a few more freight 
cars and actually fewer locomotives than were on hand at the outbreak 
of war in 1939. He also said forecasts predict railroads will handle 75 
per cent more freight business and 40 per cent more passenger business 
in 1943 than in 1918, peak year of the last war. 





Transportation Association of America Elects Pettengill 


The board of directors of the Transportation Association of America 
announces the creation of the new office of vice-president and general 
counsel and the election of Samuel B. Pettengill, of South Bend, Indiana, 
to fill that position, effective January 1, 1943. 





U. $. Steel Acquisition of Stock Control 


Division 4 of the I. C. C. in an order in Finance Docket 14014— 
Birmingham Southern Railroad Company, et al. Control, has approved 
the acquisition by the United States Steel Corporation of control, through 
stock ownership, of the Birmingham Southern Railroad Company, the 
Carbon County Railway Company, the Connellsville & Monongahela 
Railway Company, the Donora Southern Railroad Company, the Etna 
& Montrose Railroad Company, the Hannibal Connecting Railroad Com- 
pany, the Johnstown & Stony Creek Rail Road Company, the McKees- 
port Connecting Railroad Company, the Newburgh & South Shore Rail- 
way Company, the Northampton & Bath Railroad Company, and the 
Youngstown & Northern Railroad Company. 
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Chicago, Indianapolis & Louisville Ry. Co. Reorganization 


A proposed plan of reorganization for the Chicago, Indianapolis 
& Louisville Railway Company which would reduce the capitalization 
from $45,344,943 to $30,079,094, and the fixed charges from $1,513,028 
to $162,547 was made public on December 23, by the Interstate Com- 
merce Commission. The equities of the holders of secured notes and 
claims and of preferred and common stock were found by the Commission 
to have no value and no provision was made for their participation in 
the plan. It further provides, among other things, that holders of re- 
funding-mortgage bonds and Indianapolis & Louisville Railway Company 
mortgage bonds will receive about 33.9 per cent of their claims in first- 
mortgage bonds, 31.85 per cent in second mortgage bonds, and 34.25 
per cent in Class A common stock. Public holders of the first and general 
mortgage bonds, under the plan, would receive about 3.23 per cent of 
their claims in first-mortgage bonds, 1.42 per cent in second-mortgage 
bonds, 1.52 per cent in Class A common stock and 22.62 per cent in Class 
B common stock. 





War Transportation Field Agencies Consolidated 


Consolidation of the field agencies of the Transportation Corps, 
Services of Supply, into Transportation Zones, corresponding to the nine 
Service Commands, each subdivided into transportation districts was 
announced on December 17 by the War Department. Zone and District 
Transportation Officers will exercise general supervision over all trans- 
portation matters which are not part of the responsibility of Defense 
Commands, Service Commands, or Commanders of other installations. 

Duties of Zone and District Transportation Officers will include the 
administration of War Department regulating stations, freight consoli- 
dating stations, freight distributing agencies, holding and reconsign- 
ment points, and traffic functions at the ports not assigned to the ports of 
embarkation. These officers are responsible also for maintaining liaison 
with local traffic organizations, transportation companies, transporta- 
tion associations, and local transportation representatives of other 
Government agencies. 

Also, Zone and District Transportation Officers have the responsi- 
bility for preventing the improper use of ground storage; for assuring 
expeditious, and orderly unloading and release of railway cars, and the 
expediting of the movement of War Department and lend-lease supplies. 
Among the further duties of these officers is that of assuring necessary 
rail and highway transportation facilities for the movement of personnel 
and supplies in which the War Department is directly or indirectly 
interested. They are responsible for receiving and assembling less-than- 
earload or truckload freight for movement in carloads, and adopting 
measures to prevent traffic congestion in movements of lend-lease or 
War Department supplies. 
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Ex Parte 148—Railroads Ask OPA and Other Petitions Be Denied 


Denial of petitions filed by the Office of Price Administration and 
other government agencies for elimination of the increase in railroad 
rates authorized in 1942 as a result of 1941 wage increases, was asked 
by the railroads in an answer filed on December 15, with the Interstate 
Commerce Commission. 

‘‘This nation can be strong in peace, and most especially in war, 
only if it has strong railroads,’” the carriers said. ‘‘It is depending up- 
on these railroads now for the greatest quantity of transportation serv- 
ice ever rendered, requiring their full strength. They cannot keep them- 
selves in condition to meet imperative national needs if, at the first sign 
of adquate earnings, their rates are to be cut forthwith, without regard 
to low earnings of the past or prospects of the future. 

‘‘The petitions emphasize railroad earnings in recent months,’’ the 
carriers added, ‘‘but completely ignore the fact that meeting unprece- 
dented demands for service requires the heaviest and most intensive use 
of existing railroad facilities and, in many instances, the creation of new 
facilities for the special needs of the war,’’ which the railroads are ‘‘pro- 
viding and paying for themselves.”’’ 

Current earnings, the railroads said, ‘‘seem large by contrast with 
the low level’’ during the depression decade and, in any event, are no 
more than is necessary to enable them ‘‘to keep on doing their indis- 
pensable job in the war.’’ 

The increase in revenue resulting from the 1942 rate increase, the 
railroads said, fails by $150,000,000 a year to meet the added rail costs 
due to the increases in wages and prices of materials. War-time in- 
creases in materials prices, they added, have amounted already to 18 
per cent, with a 14 per cent increase in wage levels, as contrasted with 
the authorized increase in freight rates averaging 4.7 per cent, and in 
passenger fares, 9 per cent. 

Offsetting these authorized increases, the railroads point out in 
their answer, have been voluntary reductions in rates on numerous com- 
modities, made to meet special war situations, the ‘‘aggregate amount of 
which is probably fully as much as is being realized from the general 
rate increase.’” Among these, the railroads said, are ammunition, sugar, 
rubber and petroleum. The cut in rates on oil to the East Coast alone, 
they added, amounts to approximately $158,000,000 a year on the basis 
of present movement, while the reduction in fares for service men trav- 
eling on furlough is estimated to amount to as much as $70,000,000 a 
year. 

As a result of these and other reductions in rates, together with 
changes in the traffic, the railroads pointed out that the revenue they 
receive for hauling a ton of freight one mile now averages only 0.927 
cents, which is less than it was in 1941 and less than in any year since 
1918. 

In spite of the fact that ‘‘recent price control legislation contem- 
plates a stabilization of prices and wages on the basis generally of those 
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in effect September 15, 1942,’’ the railroads alleged that the Price Ad- 
ministrator is seeking to reduce the level of railroad charges below that 
point, without making ‘‘any known effort to bring about a concurrent 
reduction in the prices of their labor and materials.’’ 

Under date of January 4th, Ex Parte 148 was reopened for further 
hearing and for reconsideration : ‘‘(1) for the purpose of supplementing 
and making current the record herein; (2) with respect to the matters 
of fact alleged and the prayers contained in the several petitions for 
reopening or for reconsideration now on file herein, and of the answers 
thereto; and (3) and upon the record as supplemented and made current 
to consider what, if any, change should be made in the findings and con- 
clusions of the report hereinbefore made, and of the various orders, 
authorizations, and approvals heretofore made in this proceeding, and 
whether the same shall be continued, modified in any respect, suspended, 
or terminated, and to enter any appropriate order or orders in the 
premises. 

The hearing is assigned before Commissioners Aitchison, Mahaffie 
and Splawn, at the office of the Commission in Washington, D. C., 
at 9:00 A. M., February 2nd, to be followed by oral argument, with- 
out briefs, before the Commission, as soon as practicable after the 
close of the further hearing, according to announcement which will be 
made during such hearing. 

Briefs and written arguments will not be expected, except in lieu of 
oral argument. If any such are so filed, 20 copies should be sent to the 
Commission at its office in Washington, and 5 copies to R. V. Fletcher, 
counsel for Class I railroads, Transportation Building, Washington, D. 
C., not later than February 15th. Service should also be made upon 
other counsel who may have a direct interest in the particular brief. 
Replies may be served and filed within 10 days after that date.’’ 





New York Commutation Fares 


The I. C. C. has overruled Price Administrator Henderson’s mo- 
tion asking for dismissal of proceedings to determine whether commu- 
tation fares within New York State should be increased 10 per cent. 

The proceedings were begun by the I. C. C. when railroads serving 
New York complained that refusal of State authorities to permit an 
increase in intrastate fares to conform with the 10 per cent increase 
ordered in interstate fares by the I. C. C. in February, 1942, was pre- 
judicial to interstate travellers. 





N. M. B. Sets Date for Wage Increase Hearing 


The National Mediation Board has assumed jurisdiction of the new 
wage dispute between 15 railroad brotherhoods and most of the Nation’s 
railroads. Chairman George A. Cook announced he had called a hearing 
for January 7, in Chicago. The Brotherhoods are asking a flat 20 cents 
an hour increase and a minimum rate of 70 cents an hour. 
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Alaskan Railroad 


Survey of a proposed trans-Canadian railroad to Alaska has been 
completed by U. S. Army engineers, but construction will not be un- 
dertaken at this time, the War Department has announced. 

The War Department explained it does not consider that a ‘‘mili- 
tary necessity exists at the present time’’ for construction of the pro- 
posed railroad, which was conceived as a supplement to the recently 
completed Alean Highway. However, according to the War Department, 
“‘details of the survey have been filed for possible future wartime use.”’ 
The survey was begun last spring. It followed in general the so-called 
**B”’ route proposed by the Alaskan International Highway Commis- 
sion, in an almost straight line up the Rocky Mountain trench. 





Transportation Tax—Live Stock Feeding Charges 


The Bureau of Internal Revenue has ruled that the tax on trans- 
portation of property, imposed by Section 620 of the Revenue Act of 
1942, does not apply to charges for feed or feeding of live stock in transit 
if such charges are not included in carrier’s tariffs and are billed sep- 
arately from the transportation charge. 





Eastern Oil Pipe Line Construction Begins 


Construction of the 857-mile eastward extension of the 24-inch War 
Emergency Pipeline from Norris City, Ill., to refineries at New York 
and Philadelphia, was started on Monday, December 21, west of Phoe- 
nixville Junction, Pa., Petroleum Administrator Ickes announced re- 
cently. 





T. P. & W. Labor Injunction 


The circuit court of appeals at Chicago, December 16, upheld the 
order of the district court for the southern division of Illinois granting 
an injunction enjoining employes of the Toledo, Peoria and Western 
from interfering with the railroad ‘‘by violence or threats of violence.”’ 
The injunctive order was issued January 19, 1942. It was issued 
against the Brotherhood of Railroad Trainmen’s Enterprise Lodge No. 
27, and individual officers of the lodge, at the request of the T. P. and 
W. The defendants appealed. The circuit court’s opinion was written 
by Judge Walter C. Lindley, and concurred in by Judge Will M. Sparks. 
Judge Sherman Minton dissented. 

In reviewing the T. P. and W. strike record, the court said that 
‘falthough the evidence is somewhat conflicting, it discloses continued 
violence on the part of the strikers,’’ adding that employes of the T. P. 
and W. were assaulted, trains were stoned and derailed, and in one case 
the company was forced temporarily to abandon its services. 
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The union members appealed on five grounds: First, the district 
court was without authority to extend an original temporary restraining 
order beyond five days; second, no federal question was involved and 
the court was without jurisdiction; third, evidence was insufficient to 
show that local public officers were unwilling or unable to furnish ade- 
quate protection for the plaintiff company’s property; fourth, plaintiff 
failed to make a reasonable effort to settle the wage and rules dispute 
under the Railway Labor Act; fifth, the evidence was insufficient to 
show that the union officers had participated in the acts of violence. 

The appeals court rejected all five points. It held that Judge J. 
L. Adair of the district court had twice extended the temporary re- 
straining order in order to hold a lengthy hearing in the matter, and 
that to agree with the unions would be ‘‘to destroy completely’’ the pur- 
pose of section 107 of the Norris-LaGuardia Act, even though that sec- 
tion technically limits the term of a temporary injunction to 5 days. 
The sole purpose of that section, the appellate court said, was to prevent 
restraint without a hearing. It held that the district court had jurisdic- 
ion because the matter directly concerned an act of Congress. The 
company, it said, had certain rights and obligations under the Com- 
merce Act, the enjoyments and discharge of which the defendant em- 
ployes prevented, and the carrier therefore had the right to seek court 
aid in fulfilling its duties. It held that county law-enforcement agencies 
had been either unwilling or unable to prevent the acts of violence. 
Answering the defendants’ contention that the company failed to make 
a reasonable attempt to avert the strike and consequent violence by re- 
fusing to agree to arbitration proceedings, the court said the Railway 
Labor Act did not require the company to arbitrate. The company, 
which suggested that the President appoint a fact-finding board, acted 
in good faith, the court said. It found that the evidence showed ‘‘that 
officers of the union as well as many union members engaged in actual 
violence. ’’ 

In his dissent, Judge Minton said the district court had no juris- 
diction to issue an injunction because the controversy had not arisen 
on the question of the ‘‘construction of the Constitution or a law of 
the United States.’’ The only matter involved, he said, was the right 
of the company to conduct its business free from violence, a right that 
he said was only a common law right for all companies engaged either 
in interstate or intrastate commerce. He said there was no federal 
nature of a common law right. He also said the lower court should 
be reversed because the company had not exhausted all efforts to settle 
the wage and rules dispute under the Railway Labor Act. The plain- 
tiff ‘‘refused without any excuse or justification’’ to agree to arbitration, 
he said, adding that ‘‘plaintiff was willing to pursue all the voluntary 
procedures set up by the Railway Labor Act which carried no sanction, 
but it refused to take the step into voluntary arbitration, because the 
award of the arbitrators was enforceable in a court of law.’’ 

One of the effects of the decision of the court of appeals is, in a 
sense, to certify the conviction of three men, in the circuit court at 
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Peoria last March on charges of contempt of court for violating the in- 
junction by acts of violence against the railroad. The men were Paul 
Brokaw, union press agent; H. J. Dilley, striking foreman, and Delmar 
G. Newdigate, chairman of the local union. They were found guilty by 
a jury, and adjudged liable to a fine of $2,000 and a sentence of six 
months each. Sentences were suspended, however, pending the decis- 
ion as to whether the injunction they were found guilty of violating was 
legal. Unless the B. of R. T. now decides to take an appeal to the United 
States Supreme Court, which was considered probable, the fines will 
be assessed and the men required to serve the sentences. 





Rail Rates and Stabilization 


Under the above caption, the Wall Street Journal of December 26, 
earried the following editorial : 

‘‘That the Interstate Commerce Commission is operating under a 
law which has nothing to say on the subject of price stabilization was 
pointed out by this newspaper at the time that OPA intervened in 
the various rate cases then pending before the Commission. Now, in 
its decision of the Section 13 case involving Texas intrastate rates the 
Commission itself is at pains to make that fact quite clear. More or 
less self-evident as was that fact for those acquainted with the transpor- 
tation statutes it is well to have it officially confirmed. 

‘There are implications in the Commission’s position which the 
various state utilities commissions might profitably ponder. While the 
laws under which these bodies operate may vary in scope and in terms, 
the principles of regulation of rates are the same in their case as in 
that of the Federal body, and those principles have no relation whatever 
to the principles—if any—on which the OPA is working in its campaign 
against inflation. The two fields are distinct, and there is no warrant 
in law, logic, or practical common sense for mixing them, much less for 
attempting to make one set of powers supersede the other. 

“‘In making a Section 13 order against the Texas Commission re- 
quiring intrastate rates to be raised to the interstate level the I. C. C., 
by implication, seems to regard a 6 per cent rate of return on plant in- 
vestment as ‘fair.’ At all events, it supported its order by the state- 
ment that the railroads concerned would earn about that return under 
the rates, interstate and intrastate, which will now be in effect. It may 
be noted that the Class I carriers in the aggregate will achieve a ‘return’ 
in 1942 equal to something between 51% and 6 per cent on their aggre- 
gate investment. It is not possible, of course, to assume that this means 
that the general rate structure as it stands at present will not be re- 
duced, but it is quite safe to assume that the arguments advanced by 
OPA will be considered only in so far as they are germane to the law 
under which the Commission operates and has its being. 

‘*The Commission, however, states that when it permitted the rate 
increases now in effect it was ‘not unmindful’ of the inflation problem, 
and had, indeed, taken it into consideration in fixing rates on certain 













JANUARY, 1943 377 





commodities such as farm products and fuel. Presumably, it discovered 
some connection between the ‘two fields’ above-mentioned in the case of 
these commodities which justified such action under the law of its own 
being. This newspaper is unable to divine the nature of this connec- 
tion, but will not press the point, inasmuch as it is not vital to the mat- 
ter in its present state. It is merely curious as to that ‘nature.’ After 
all, it is the rightness of a decision that matters rather than the course 
of reasoning that may have prompted it. Besides, the lawyers tell us 
that what is said obiter does not make the law.’’ 





Section 77 in Wonderland 


The Wall Street Journal of December 23, carried the following 
editorial : 

‘‘The position of some of the railroads which are involved in pro- 
ceedings under Section 77 of the Bankruptcy Act assumes more and 
more an appearance of Alice’s Wonderland—that, for instance, of 
Chicago & North Western. 

‘“‘That company—legal ownership of which is still vested in its 
stockholders, common and preferred—will have on December 31, this 
year, some $60 millions of cash and temporary cash investments in its 
treasury. It is seeking court permission to pay off its indebtedness to 
the Reconstruction Finance Corp. amounting with interest to some- 
thing over $48 millions. Payment of this loan would release collateral 
securities pledged under it to an amount of over $135 millions. Release 
of these would produce the means for payment in full of the company’s 
convertible bonds of 1942 and leave a substantial surplus of assets 
which could be made available in reorganization for owners of the 
company’s preferred and common stocks. The company will have 
earned in 1942 net income available for fixed charges, but before income 
taxes, some $32 millions. Fixed charges (on present capitalization) 
are about $20 millions, leaving some $12 millions for income taxes and 
surplus. Meanwhile, under the reorganization plan which has been ap- 
proved by the Interstate Commerce Commission and the Circuit Court 
of Appeals, the preferred and common stocks are wiped out of ex- 
istence as being worthless. 

‘‘The reorganization plan is already with certain others before the 
Supreme Court and the present appeal by the company, i. e., the stock- 
holders, has for its purpose the supplementing of the record by inclusion 
of the above data, and request for permission to pay the R. F. C. loan 
as above recited. Action by the Supreme Court on the issues already 
submitted has been eagerly awaited for some time. Should it be against 
the appellants the present motion would doubtless die, but in the event 
that the court should sustain their plea the facts would give everyone 
concerned something to think about. The spectacle of a company 
which has been recognized by the Interstate Commerce Commission 
(and the Circuit Court) as having no ‘equity’ in any future, yet is lit- 
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erally rolling in cash and desirous of paying off a debt of nearly $50 
millions so that it ean recover collateral pledged amounting to over two 
and a half times that debt, is one that only Alice and the White Queen 
could treat satisfactorily, at least with any approach to ‘artistic veri- 
similitude. ’ 

‘‘As this newspaper is not merely without a visa to Wonderland 
but is also totally unacquainted with the topography and logic, it can 
only wait with curiosity to see what its lawful superiors will do about 
it. Like everything else in these remarkable days, ‘bankruptcy’ seems 
to be developing ‘repercussions’ both in theory and practice.’’ 





Amendment No. 7 To Service Order 80 


Division 3 of the I. C. C. has amended Serviee Order No. 80 by ex- 
tending its expiration date from December 31, 1942 to April 30, 1943. 





Maximum Prices For Western Ties 


Dollars and cents maximum prices for mine timber, industrial 
blocking and railroad ties in 15 western States were announced recently. 
The maximums are in line with those established for comparable lumber 
items now under regulation. The order allows an addition of $5 per 
1,000 feet board measure for tie contractors who sell western railroad 
ties directly to a user. This addition is not extended to western switch 
ties. 





Gasoline For Traveling Salesmen 


The OPA announced recently a modification of its mileage ra- 
tioning regulations to grant additional gasoline rations to traveling 
salesmen. While details are not fully worked out, this change in mile- 
age rationing regulations will give these salesmen up to 65% of their 
last year’s mileage, or a total of 8,600 miles a year, whichever is less. 





Questionnaires 


Testifying before the Joint Committee on Reduction of Non-essential 
Government Expenditures, headed by Senator Byrd of Virginia, Pres- 
ident Erie Johnston of the U. S. Chamber of Commerce told that Com- 
mittee that issuance of questionnaires at Washington has reached the 
proportions of a racket. He said that when business men open their of- 
fices in the morning they now say, ‘‘Praise the Lord, and pass the in- 
quisition.”’ 
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ABANDONMENTS AUTHORIZED 


BALTIMORE & PHILADELPHIA RAILROAD COMPANY—Finance Docket No. 
13862—Certificate issued permitting abandonment by the Balti- 
more & Philadelphia of that portion of the so-called Landenberg 
branch from a point near Southwood, New Castle County, Del., to 
the end of the branch at Landenberg, Chester County, Pa., approx- 
imately 3 miles, and abandonment of operation thereof by the Bal- 
timore & Ohio Railroad Company. 


QAROLINA, CLINCHFIELD & OHIO RAILROAD—Finance Docket No. 14007— 
Authorized to abandon that portion of a branch line of railroad, 
known as the Dumps Creek branch, extending from Clinchfield, 
through Hurricane Junction, to Wilder, 6.05 miles, together with 
a branch of the line, known as the Hurricane spur, extending from 
Hurricane Junction to Shaft, 1.2 miles, all in Russell County, Va. 
Permission to abandon operation of this trackage granted to the 
Atlantic Coast Line Railroad Company and the Louisville & Nash- 
ville Railroad Company. 


CHICAGE, BURLINGTON & QUINCY RAILROAD COMPANY—F nance Docket No. 
13899—Authorized to abandon a portion of a branch line of rail- 
road extending from Alma to Huntley, approximately 9.77 miles, in 


Harlan County, Nebraska. 


CHICAGO, KALAMAZOO & SAGINAW RAILWAY COMPANY—F nance Docket No. 
13978—Authorized to abandon branch line of railroad extending 
from Richland Junction to the end thereof at Delton, approximately 
8.29 miles, in Kalamazoo and Barry Counties, Michigan. The New 
York Central Railroad Company is also authorized to abandon op- 
eration of this branch line. 


CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC RAILROAD COMPANY—F inance 
Docket No. 13964—Certificate issued (1) permitting abandonment 
by Henry A. Scandrett, Walter J. Cummings, and George I. Haight, 
Trustees, of a line of railroad extending from Eatonville to a point 
near the station of Elbe, approximately 14 miles, in Pierce County, 
Washington, and (2) authorizing acquisition and operation by the 
above trustees of a line of railroad to be constructed by the City of 
Tacoma, Washington, in lieu of the line to be abandoned, extending 
from a point approximately 1 mile in a northerly direction of the 
station of Eatonville to a point near the station of Elbe, approxi- 
mately 12.66 miles. 


CHICAGO, TERRE HAUTE & SOUTHEASTERN RAILWAY COMPANY—F nance 
Docket No. 13989—Permitted to abandon that portion of a branch 
line of railroad from a point about 1 mile south of the station of 
Blackhawk to a point at or near Hymera, approximately 6 miles, in 
Vigo and Sullivan Counties, Ind. Abandonment of operation of 
this trackage by the trustees of the Chicago, Milwaukee, St. Paul 
& Pacific Railroad Company was also authorized. 
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CLEVELAND, CINCINNATI, CHICAGO & ST. LOUIS RAILWAY COMPANY—Certifi- 
cate issued permitting abandonment by the C. C. C. & St. L. of a por- 
tion of a branch line of railroad extending from a point about 0.5 
mile west of Trafalgar westerly to the end of the line at Martins- 
ville, approximately 18.4 miles, in Johnson and Morgan Counties, 
Indiana, and abandonment of operation thereof by the New York 
Central Railroad Company. The certificate was issued upon the ex- 
press condition that the C. C. C. and St. L. Ry. Co. sell all or any 
portion of the line in question to any responsible person or per- 
sons offering, within 30 days, to purchase the same for continued 
operation, at a price not less than the fair net salvage value thereof. 


GREENWICH & JOHNSONVILLE RAILWAY COMPANY—Finance Docket No. 
13998—Authorized to abandon a line of railroad extending from 
station 1095 plus 07 in Greenwich to station 1133 plus 14 in North- 
umberland, approximately 0.721 mile, in Saratoga County, N. Y. 


ILLINOIS CENTRAL RAILROAD COMPANY—Finance Docket No. 13805—Cer- 
tificate issued permitting abandonment of a part of a branch line of 
railroad extending from Potomac, IIl., to the end of the line at Hed- 
rick, Ind., approximately 16.27 miles, of which 14.02 miles are in 
Vermilion County, Ill., and 2.25 miles are in Warren County, Ind. 


KANSAS CITY SOUTHERN RAILWAY COMPANY—Finance Docket No. 14016— 
Authorized to abandon the line of railroad extending from Scott 
Avenue in Fairmount Heights to Independence, approximately 1.6 
miles, all in Jackson County, Mo. 


LONG ISLAND RAILROAD COMPANY—Finance Docket No. 14010—Author- 
ized to abandon its so-called Bethpage branch line of railroad ex- 
tending from a connection with its main line at Bethpage Junc- 
tion to the end of the branch at Bethpage, approximately 1.56 miles, 
in Nassau County, N. Y. 


LOUISVILLE & NASHVILLE RAILROAD COMPANY—F nance Docket No. 13985— 
Certificate issued permitting abandonment of the portions of a line 
of railroad extending from (a) a point near McKinnon to the east 
end of the L. & N. bridge across the Tennessee River, near Dan- 
ville, approximately 3.3 miles, (b) the west end of the bridge men- 
tioned to a point near Faxon, approximately 4 miles, and (c) Big 
Sandy to Porters, approximately 10.5 miles, all in Houston, Ben- 
ton, and Henry Counties, Tenn. The certificate also authorized 
acquisition and operation by the L. & N. of substitute lines of rail- 
road to be constructed by the Tennessee Valley Authority. 


NEW YORK, NEW HAVEN & HARTFORD RAILROAD COMPANY—F nance Docket 
No. 14020—Trustees Howard 8S. Palmer, James Lee Loomis, and 
Henry B. Sawyer, authorized to abandon a line of railroad extend- 
ing from a point about 3,662 feet north of Northampton station 
to Cheapside, approximately 17.05 miles, in Hampshire and Frank- 
lin Counties, Mass. 
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NORTHERN PACIFIC RAILWAY COMPANY—Finance Docket No. 13883—Au- 
thorized to abandon its so-called Pony branch extending from a con- 
nection with another branch line of the Northern Pacific at Harrison 
to the end of the track at Pony, approximately 6.25 miles, in Madi- 
son County, Montana. 


Finance Docket No. 13980—Authorized to abandon that portion of 
its so-called Fairview branch line of railroad extending from Key- 
stone Junction to the end of the track at Berndt, approximately 
3.957 miles in Richland County, N. Dak. 


OREGON SHORT LINE RAILROAD COMPANY—Finance Docket No. 13930— 
Certificate issued (a) permitting abandonment by the Oregon Short 
Line Railroad Company, and abandonment of operation by the 
Union Pacific Railroad Company, of the portion of the so-called 
Idaho-Northern branch, extending from milepost 99173 to milepost 
109.10, approximately 9.37 miles, and (b) authorizing the Oregon 
Short Line to acquire a substitute line of railroad between the same 
termini, approximately 13.52 miles, all in Valley County, Idaho. 
The part of the application for authority to the Union Pacific to 
operate the substitute line was dismissed. 


PENNSYLVANIA RAILROAD COMPANY—Finance Docket No. 13996—Author- 
ized to abandon (1) its Amesville branch No. 3, extending from a 
junction with Amesville branch No. 1, north of West Moshannon, 
to the terminus, about 0.86 mile, in Clearfield County; (2) its 
Liverright branch extending from a junction with the Clearfield 
branch, south of South Clearfield, to the terminus, about 0.53 mile, 
in Clearfield County; (3) its Bute Run branch extending from a 
junction with the Vance Hill branch to the terminus, about 2.45 
miles, in Fayette County; (4) the portion of the Amesville branch 
No. 1 extending from valuation station 83 plus 80, at the junction 
with Amesville branch No. 2, to the terminus, about 0.75 mile, in 
Clearfield County; (5) the portion of the Dundale branch extend- 
ing from valuation station 61 plus 85, at Allsworth, to the terminus 
near Dundale, about 0.76 mile, in Westmoreland County; and 
(6) the portion of the Philipsburg branch extending from valuation 
station 91 plus 40 to the terminus, about 1.58 miles, all in the State 
of Pennsylvania. 


PIONEER & FAYETTE RAILROAD COMPANY—Finance Docket No. 14012— 
Authorized to abandon its line of railroad extending from Pioneer 
to Fayette, approximately 13 miles, in Williams and Fulton Coun- 
ties, Ohio. 


ROCKY MOUNTAIN & SANTE FE RAILWAY COMPANY—Finance Docket No. 
13788—Certificate issued permitting abandonment by the Rocky 
Mountain & Santa Fe, and abandonment of operation thereof by the 
Atchison, Topeka & Santa Fe Ry., of a line of railroad extending 











1. C. C. PRACTITIONERS’ JOURNAL 





from Koehler Junction to Ute Park, approximately 39.58 miles, in 
Colfax County, New Mexico. 


SUGAR LAND RAILWAY COMPANY—F nance Docket No. 13995—Guy A. 
Thompson, Trustee, authorized to abandon part of a line of railroad 
extending westward from Cabell to Hickey, 11.66 miles, in Fort 
Bend County, Texas. 


ZANESVILLE TERMINAL RAILROAD COMPANY—Finance Docket No. 14002— 
Certificate issued permitting abandonment by the Zanesville Ter- 
minal R. R. Co. of a portion of a line of railroad extending from 
West Main Street to Walnut Street, approximately 1,238 feet, in 
Zanesville, Muskingum County, Ohio. 


FINANCING 


GREAT NORTHERN RAILWAY COMPANY—Finance Docket No. 14011—Anu- 
thorized to issue not exceeding $22,737,424.58 aggregate face amount 
of promissory notes, in evidence of, but not in payment for, the 
unpaid indebtedness on various equipment contracts. 


SOUTHERN PACIFIC COMPANY—Finance Docket No. 14055—Authority 
granted to assume obligation and liability, as guarantor, in respect 
of not exceeding $3,950,000 of Southern Pacific Company equip- 
ment-trust certificates, series U, to be issued by the Pennsylvania 
Company for Insurance on Lives & Granting Annuities, as trustees, 
and sold at 99.091 and accrued dividends in connection with the 
procurement of certain equipment. 


TEXAS & NEW ORLEANS RAILROAD COMPANY—Authority granted to issue 
not exceeding $23,215,000 of first and refunding mortgage bonds, 
series A, $13,257,000 thereof to be exchanged for a like amount of 
prior-lien bonds and $9,958,000 to be sold to the Southern Pacific 
Company at par and accrued interest, the proceeds to be applied 
to the satisfaction of advances made by the Southern Pacific Com- 
pany or in reimbursement of funds expended by the applicant for 
retirement of outstanding prior-lien bonds. The authority is grant- 
ed upon the express condition that none of the first and refunding 
mortgage bonds shall be issued in respect of the San Antonio & 
Arkansas Pass Railway Company bonds now held by the Southern 
Pacific Company and the Southern Pacific Land Company or $78,000 
thereof paid by the applicant subsequent to January 1, 1938, until 
there shall have been filed in this proceeding a certified copy of the 
resolutions of applicant’s board of directors authorizing such issue. 


UNION PACIFIC RAILROAD COMPANY—Finance Docket No. 13466—Report 
and order of October 14, 1941, modified so as to permit the substi- 
tution under the equipment trust of certain equipment. Previous 

report 249 I. C. C. 266. 
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ACQUISITIONS 


CHESAPEAKE WESTERN RAILWAY—F'inance Docket No. 13990—Purchase 
by the Chesapeake Western Railway of the property of the Valley 
Rail Road Company approved and authorized. 


MISSOURI PACIFIC RAILROAD CORPORATION IN NEBRASKA—F'inance Docket 
No. 14004. Certificate issued authorizing acquisition by the trus- 
tee of the Missouri Pacific Railroad Corporation in Nebraska of 
a line of railroad in Adams County, Nebraska. 


NORTHERN PACIFIC RAILWAY COMPANY—Finance Docket No. 13986—Au- 
thorized to purchase the properties of the Big Fork & Northern 
Railway Company. 


Railway Performance 


A RAILWAY AGE editorial in a current January issue summarizes the 
railway record achieved in 1942. The summarization of the Editor of 
RAILWAY AGE follows in full quote: 


The Incredible Railway Year 1942—What of 1943? 


‘‘The railway record encourages more enthusiasm about what was 
achieved in 1942 than prophecy about what will be required and accom- 
pished in 1943,’’ says Railway Age in its Annual Statistical and Outlook 
Issue for January 2. 

‘*Every estimate made a year ago of the freight service that would 
be needed and rendered has been far exceeded. Less than a month after 
Pearl Harbor, Railway Age hazarded that, due to rubber shortage, ‘the 
railways may during this war have made upon them a much larger 
demand for passenger transportation than ever before.’ As early as 
May travel by rail exceeded the previous record of 1920, and in the fall 
attained such volume that railways and the Office of Defense Transpor- 
tation joined in appealing for a cessation of travel excepting for essen- 
tial purposes. 

‘*Experience in 1942 demonstrated numerous vitally importart 
facts about the railways never before known. 

‘*Capacity.—It proved a railway capacity far exceeding what any- 
body ever believed to exist. Freight service amounting to 640 billion 
ton-miles exceeded by 35 per cent that of 1941; by 72 per cent that of 
1940; by 43 per cent that of 1929; by 58 per cent that rendered under 
government operation in 1918. Passenger service amounting to 54 bil- 
lion passenger-miles exceeded that of 1941 by 86 per cent; that of 1940 
by 129 per cent; that of 1929 by 75 per cent; that of the previous record 
year 1920 by 16 per cent; and that rendered under government operation 
in 1918 by 28 per cent. 

‘*Railway Indispensability——The national indispensability of ade- 
quate railway capacity was demonstrated as never before. During a dec-. 














384 I. C. C. PRACTITIONERS’ JOURNAL 





ade of depression a large part of railway facilities had stood virtually 
idle; equipment had declined; and managements were criticized for 
‘over-expansion.’ But it would have been impossible for the nation to 
have so swiftly and enormously increased its production, transoceanic 
shipping, army, navy and air power if the railway capacity so long un- 
used had been unavailable in the stress of war. 

‘Earning Capacity.—Railway gross earnings of probably $7,400 
million in 1942 topped 1929’s previous high record by $1,100 million, 
although rates were lower. Operating expenses (including equipment 
and joint facility rentals of $4,700 million being only about the same 
as in 1929—although wages were much higher and traffic much larger 
—they left net earnings before taxes of about. $2,700 million, which also 
topped by about $1,050 million the previous high record of 1929. This 
figure of $2,700 million somewhat exaggerates the true ability of the rail- 
way industry to make net earnings, because, if manpower and materials 
had been available, operating expenditures for maintenance would have 
been larger. 

‘*Taxes.—Railway taxes of about $1,260 million in 1942 were over 
three times as large as in 1929; larger than the net operating income 
earned in any prior to 1942; and left in 1942 net operating income of 
about $1,440 million. Out of an increase over 1929 of about $1,100 mil- 
lion in both gross earnings and net earnings from operation, the rail- 
ways paid an increase of about $900 million in taxes, and got an in- 
crease in net operating income after taxes of perhaps $200 million. 

‘*Purchases.—Under normal conditions, purchases of equipment and 
materials are determined by and somewhat exceed net operating income. 
This was not the case in 1942, because of government restrictions on 
equipment and materials. But total purchases of equipment and mate- 
rials amounting to about $1,100 million were made, were almost as large 
as in 1941, and were larger by 90 per cent than average annual pur- 
chases in 1930 to 1940. 

‘*Prospects of 1943.—The record of achievement left in 1942 has 
never been surpassed, if equalled, by any other industry. The railways 
enter 1943 confronted with government demands for a $500 million 
annual reduction of rates and labor union demands for a $750 to $800 
million annual increase of wages; with no prospect of increases in 
freight equipment proportionate to the prospective increase in freight 
traffic; and with no prospect of any increase in passenger cars to meet 
the fastest rising tide of travel demand in history. The only reason for 
hoping they can meet the demands of 1943 is the almost incredible rec- 
ord made in 1942. If the government desires all efforts concentrated on 
winning the war, it will let the railways have all the labor, equipment 
and materials they need and let nobody interfere unnecessarily with 
their operation or earnings.’’ 




















Bituminous Coal Act of 1937 and 
Related Activities 


Coal Stocks Increase Slightly—On Dec. 1 Stood at 90,608,000 Tons 


Stocks at the end of November 1942 totaled 90,608,000 net tons ac- 
cording to information published by the Bituminous Coal Division. This 
is made up of 78,978,000 tons of industrial stocks and 11,630,000 tons of 
retail dealer stocks, and represents an increase of .7% over the stocks 
held at the end of the previous month. Consumption remained prac- 
tically constant and stood at 45,410,000 net tons while the variation in 
consumption by different industries decreased the days’ supply from 61 
days at the end of October to 60 days at the end of November. 

In addition to these stocks as of December 1 there were 202,450 tons 
of unbilled loads, a decrease of 66% from a year ago and 8,502,631 tons 
on Lake Superior and Lake Michigan docks, a decrease of 5% from 
stocks held a year ago. Stocks at the head of the Lake at the end of the 
previous month totaled 7,769,627 tons. 





Barge Coal Movement Prices 


Permanent maximum prices applicable to the transportation of 
bituminous coal by barge from Hampton Roads to New York and New 
England and from New York to New England were issued on December 
3 by the Office of Price Administration. 

The permanent rates it was explained, do not, as a whole, vary 
materially from temporary rates established August 1 and continued 
in effect until December 2. However, at a few points where experience 
has shown the temporary schedule to be either too high or too low, the 
rates are adjusted. The permanent schedule is set up in Amendment No. 
72 to Supplementary Regulation No. 14 of the General Maximum Price 
Regulation, effective December 3. It supplants Amendment No. 4 to 
the Supplementary Regulation. 





Anthracite “In Transit” Ruling 


Anthracite held temporarily in ground storage facilities pending 
final delivery is considered ‘‘in transit’’ and is to be governed by the 
same regulations as anthracite delivered direct from mine or preparation 
plant, the Office of Price Administration ruled. 

‘Tt has long been an anthracite industry practice,’’ the announce- 
ment said, ‘‘to accumulate stocks of the fuel at base points during off 
season periods for ready delivery on demand. Common carriers have 
recognized the practice by charging ‘through rates’ when shipments were 
completed under two years’ time. Freight rates are paid by producer 
or distributor to the ground storage point and later collected from the 
purchaser when final delivery is completed.’’ 
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The action is contained in Amendment No. 9 to Maximum Price 
Regulation No. 112—Pennsylvania Anthracite—effective December 21. 





Bituminous Workers Earn $1.075 Per Hour in October 


According to statistics just released by the United States Depart- 
ment of Labor, average hourly earnings in the bituminous coal industry 
in October, 1942, amounted to $1.075. The same source shows average 
hours worked per week to have been 34.2 for the month, with average 
weekly earnings of $36.56. Of the twenty industries included in the 
non-manufacturing group only one, building construction, showed aver- 
age hourly earnings higher than those for the bituminous coal industry. 





All-Rail Coal to New England 


This year’s all-rail coal shipments to New England to meet that 
area’s war-expanded fuel needs and replace fuel oil are approximately 
4,500,000 tons ahead of last year, according to announcement of Solid 
Fuels Coordinator for War Harold L. Ickes. Up to November 28, 1942, 
total shipments were estimated at 16,777,000 tons, as compared with 
12,216,000 tons during the comparable period of last year. New Eng- 
land consumers of bituminous coal -were urged by Coordinator Ickes 
to continue ordering all the coal they can acquire for storage. He ad- 
vised them to meet current needs just as far as possible from current 
deliveries and to maintain their stocks of coal in protective storage un- 
diminished as insurance against wartime supply interruptions. 

All rail bituminous coal shipments to New England totaled 330,825 
tons in the week ended December 26, the highest figure in two months. 
This compares with 321,365 tons in the week ended December 19. 





1942 AIR EXPRESS RECORDS 


Based on information for the first ten months of 1942, the air ex- 
press division of the Railway Express Agency predicts that the year 
will set new records in air express shipments handled, total weight and 
gross revenue. In the ten months, it says, 1,163,157 shipments moved 
by air express, 9 per cent more than in the first ten months of 1941. 
Total weight of the shipments was 17,442,439 pounds, 93.6 per cent above 
the 1941 figure. It comments on the generally heavier weights of pack- 
ages, saying that ‘‘individual shipments weighing more than a hundred 
pounds were routine.’’ Gross revenues were up 113 per cent over the 
1941 period. 

In spite of turning over to the Army nearly half of their equipment, 
the airlines are maintaining pre-war performance by rearranging sched- 
ules, increasing the number of plane-hours and stepping up plane main- 
tenance and servicing, the Express Agency says. It adds that the daily 
mileage of domestic airlines decreased only 28 per cent in 1942 under 
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1941, although the loss of equipment to the Army was 49 per cent. 
Average miles flown each day by each plane increased from 1,138 in 
1941 to 1,595 in 1942. 





RED CAP LEGISLATION OPPOSED 


The Secretary of Labor has recommended to the Senate Education 
and Labor Committee that no effort be made until after the war ends to 
amend the Fair Labor Standards Act so far as it applies to the pay of 
redeaps. The Wage and Hour Division, Department of Labor, on 
November 9, submitted a report to the Senate Committee in which it 
recommended that the Act be amended so as to prohibit tips from being 
applied toward the payment of the minimum wage of redcaps. 








Motor Transportation 
By J. Nrntan BEALL, Editor 
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a aa alc ble chips idceiviesdoriaaels 10 


1. N. W. L. B. Creates Trucking Commission 


The National War Labor Board has set up a tripartite Trucking 
Commission with power to decide all labor disputes and to rule on wage 
and salary adjustments in the trucking industry, which employs ap- 
proximately half a million workers. 

The War Labor Board outlined the duties of the Trucking Commis- 
sion as well as those of a previously appointed Non-Ferrous Metals 
Commission in two directive orders. Establishment of these commis- 
sions is in line with the Board’s decentralization program to speed set- 
tlement of labor disputes and administration of the wage and salary 
stabilization program. In addition to these bodies, the Board has also 
set up a commission for the lumber industry in the Northwest and the 
tool and die industry in the Detroit area. 

Professor Howard Meyerhoff, of Smith College, was appointed 
chairman of the Trucking Commission. The industry member is Landis 
O’Brien, executive vice-president of the CCC Highway Express Co., 
Cleveland, Ohio, while Frank Tobin, Research Director of the Interna- 
tional Brotherhood of Teamsters, AFL, was appointed as labor member. 
They are to be paid officials of the War Labor Board. 

The Commission will handle not only cases in the trucking industry 
but also those cases involving the trucking activities of other industries, 
whenever they are referred to it by the War Labor Board. The Com- 
mission will be guided by the War Labor Board’s policies and orders, 
and its decisions will be final, subject to review by the Board. The 
order gives the Commission power to issue rules and regulations, subject 
to W. L. B. approval. 

**The determinations and orders of the Commission,’’ the Board’s 
order states, ‘‘shall be final and binding upon the parties, subject only 
to review by the National War Labor Board on its own motion. Any 
ruling by the Commission shall be deemed to be the act of the National 
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War Labor Board unless and until reversed or modified by the Board; 
and any such reversal or modification shall take effect only from the 
date of its issuance, provided, however, that if a ruling denying an ap- 
plication for permission to make wage adjustments is overruled, the 
final ruling shall incorporate as the effective date of the increase that 
date which was specified in the application as the effective date.’’ 





2. O. P. A. Wins Rate Case 


In the December issue of the Journal it was reported that the 
United States District Court for the District of Columbia had ruled 
against the Office of Price Administration in connection with an in- 
erease in bus fares. The United States District Court of Appeals has 
reversed the District Court. The case involved the Washington, Marl- 
boro and Annapolis Bus Line, which company had filed a tariff of stat- 
utory notice increasing rates on one of its lines. The tariff was filed 
prior to enactment of the provisions requiring notice to the Office of 
Price Administration but the effective date was after the Office of 
Price Administration was given the right to intervene and have notice 
in such matters. 

The District Court had held that by virtue of filing the tariff the 
price increase became effective insofar as the Price Administrator was 
concerned on the date of filing. The Circuit Court took the view that 
the suspension provisions of the Interstate Commerce Act did not jus- 
tify the position that the increase was established upon the filing of the 
tariff. In view of the rather narrow issues involved the case is not of 
great importance and the explanations have been carried in the Journal 
with the view of pointing out the limited issues involved. 





3. Strikes Result in Suit by Shipper 


Montgomery Ward & Co., which has for some time been involved in 
a labor controversy, has filed suit in the Federal courts in San Fran- 
cisco and Portland, Oregon, asking actual and punitive damages of 
$4,882,153.00 against a number of common carriers. The labor troubles 
closed the company’s west coast stores. The carriers were unable to 
serve the stores because the employees would not go through the picket 
lines. The carriers being sued are Consolidated Freightways, Railway 
Express Agency, Atchison-Topeka and Santa Fe and Southern Pacific 
Railroads. 





4. Union Not Subject to Antitrust Laws 


The Teamsters Union refused to negotiate a contract with a motor 
earrier and refused to accept employes of the motor carrier into the 
Union. The motor carrier had had some difficulties with the union and 
the carrier served the A. & P. Tea Company. When the A. & P. Tea 
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Company entered into a closed shop agreement with the Union it be- 
came necessary for the motor carrier to enter a union agreement in order 
to continue to serve the Tea company. The motor carrier endeavored to 
do so but the Union refused to make a contract with them. 

The motor carrier, Hunt’s Motor Freight and Food Products Trans- 
port of Philadelphia, brought suit against Local 107 of the Inter. 
national Brotherhood of Teamsters. The suit was based on the Sher. 
man Antitrust Laws. The United States District Court held that 
Sherman Antitrust Act was not applicable to unions. 





5. Allied Van Lines Pool Plan Recommended by Examiner 


The members of Allied Van Lines filed with the Commission a plan 
to pool their operations under Section 5 of the Interstate Commerce 
Act. The case was heard by Examiner Higgins who has recommended 
approval of the plan, in substantially the form submitted. Three hun- 
dred sixty-three of the members or agents participated in the pooling 
application. Among the important issues raised in the proceeding is 
whether the plan involved a pooling of traffic or a merger of operating 
rights. The Antitrust Division of the Department of Justice partici- 
pated in the hearing but did not file a brief with the examiner. It is 
understood that they will take exceptions to the examiner’s proposed 
report. A further important issue in the case is whether a pool plan 
may be operated by a person who is not a carrier under the Motor 
Carrier Act. 





6. Transport Merger Approved by District Court 


The action of the Interstate Commerce Commission in approving the 
Associated Transport merger was carried before the United States 
District Court for the Southern District of New York by the McLain 
Trucking Co., which company operates in competition with the merged 
lines. The Antitrust Division of the Department of Justice intervened 
in the case and it had previously opposed the merger before the Com- 
mission. 

It was contended that the Commission approved the merger with- 
out due consideration of the Antitrust Laws. The court found that 
there was ample evidence to support the Commission’s findings. 





7. Status of Truck Leasing Firms Put in Issue 


The Law & Enforcement Section of the Bureau of Motor Carriers 
has filed a brief with the Commission contending that those who are 
engaged in the business of leasing trucks to shippers should be declared 
motor carriers subject to Federal regulations. The particular case in- 
volved John J. Casale, Inc., of New York City. The Casale firm filed 
an application under the ‘‘grandfather’’ provisions of the Motor Car- 
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rier Act but later asked dismissal of its application. The Law & En- 
forcement Section opposes the petition for dismissal of the application. 
It is contended by the Law & Enforcement Section that the leasing 
company is actually engaged in furnishing transportation and that its 
leasing arrangements result in many discriminations between shippers. 





8. Contract Carriers Required to File Actual Contracts 


The Commission has amended its rules governing the filing of 
schedules of contract carriers and copies of actual contracts. After 
February 1, 1943, all new schedules of minimum rates and charges filed 
with the Commission must be accompanied by true copies of the actual 
contracts with the shippers. The Commission pointed out that it was 
not possible to enforce the requirements, that the minimum charges re- 
cited in the schedules be the minimum actual charges, unless it also has 
copies of the contracts for comparison. 





9. Class Rate Stops in Tariffs Investigated 


The Commission has recently suspended a number of motor carrier 
tariffs providing class rate stops or pegs. These provisions have been 
employed in many instances in connection with single line hauls, and in 
connection with multiple line hauls the practice has been rather general. 
It is probable that the entire practice may come in for consideration by 
the Commission. It is understood that the Office of Price Administration 
is taking an interest in the matter. 





10. Appointed Supervisors 


E. G. Cox and Harold C. Sanford, former safety inspectors in the 
Chicago district office of the Interstate Commerce Commission, have been 
appointed district supervisors. Mr. Cox is stationed at the Chicago 
Office and Mr. Sanford is at Fort Wayne, Ind. Mr. Meyer Miller, for- 
merly of Washington, D. C., has joined the Chicago ICC office as special 
agent. 











Arthur A. Arsham, (A), 299 Broadway, J. Ward Fitzpatrick, (A), 


New York, N. Y 


George E. Beechwood, (A), 1507 Packard 
Building, Philadelphia, Pennsylvania. 


Claude H. Buzzard, (A), 6215 General 
Motors Building, Detroit, Michigan. 
Donald Campbell, (A), 1107. Stanolind 
Building, Tulsa, Oklahoma. 

Louis J. Chick, (B), 134-22 96th Street, 
Ozone Park, New York. 

John H. Eisenhart, Jr., (A), Office of 
Price Administration, ‘2nd & D Streets, 
S. W., Washington, D. C 





List of New Members* 


139 North 
Clark Street, Chicago, Illinois. 

Saul Coe, (A), 1501 Broadway, New 
York, 

Dick L. ell (A), Armistead, Waller, 
Davis & Lansden, American Trust 
Building, Nashville, Tennessee. 

James A. Lucas, (A), State House, Des 
Moines, Iowa. 

James R. Miller, (B), Ass’t. Div. Traffic 

gr., Durkee Famous Foods, 82 Coro- 
na Avenue, Elmhurst, L. I., New York. 

William H. Webb, (A), 1147 Connecticut 
Avenue, Washington, D. C. 


*Elected to membership, December, 1942. 
Reinstated As Members 


William Graf, (B), T. M., Chamber of 


J. Maurice Taylor, (B), T. Ward 


Commerce, 26 Court St., Brooklyn, Furniture Manufacturing Same. 
N. Y. Ft. Smith, Arkansas. 
Correction’ 


Henry A. Rone (A), 165 Broadway, 


New York 





1In our List of New Members in the June, 1942 issue of the Journal we er- 


roneously indicated Mr. 
“Henry A. Robinson.” 


Robinson’s name as “Harry A. 
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Freight Forwarder Regulation 


By Gites Morrow 


Commerce Counsel, Freight Forwarders Institute 


Forwarder Traffic Reported To O. D. T. 


Freight forwarders reporting to the Office of Defense Transporta- 
tion under General Order O. D. T. No. 1 showed an increase of 86,000,- 
000 pounds of merchandise handled in October as compared with Septem- 
ber, and an increase in average load per car from 37,703 pounds in 
September to 38,181 pounds in October. 





Hearings on Forwarder Applications 


Hearings on the applications of several freight forwarders for 
permits to operate under the provisions of Section 410 of the Interstate 
Commerce Act as a freight forwarder were scheduled for this month. 

The applications were set for hearing at the Hotel St. George, 
Brooklyn, New York, before Assistant Director R. W. Snow of the 
Bureau of Water Carriers and Freight Forwarders. The docket num- 
bers, names of companies, and dates of hearings are listed below: 


FF- 68 National Carloading Corporation—January 11th. 

FF- 75 Judson-Sheldon Corporation—January 11th. 

FF- 43 Universal Carloading & Distributing Co., Inc.—January 
13th. 

FF- 44 Universal Carloading & Distributing Co., (Texas)—Jan- 
uary 13th. 

FF- 46 Overland Package Freight Service, Inc—January 13th. 

FF- 47 Trans Continental Freight Company—January 13th. 

FF-107 Universal-Transcontinental Corporation—January 13th. 

FF- 72 Acme Fast Freight, Inc.—January 15th. 





Additional Forwarder Application 


It was reported in the last issue of the JourNaL that 154 freight 
forwarder applications had been docketed by the Commission. An 
additional application has since been docketed. The application was 
fled by B. Tarkington Dowlen, d/b/a Package Fast Freight, of Los 
Angeles, California, and has been assigned Docket No. FF-155. 
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Tax On Transportation of Property 


The preliminary instructions issued by the Bureau of Internal 
Revenue on December 7, 1942, regarding the collection of the transporta- 
tion tax on property contained the following item: 


**6. The tax does not apply to the amount paid for the trans- 
portation of property: * * * * * 


(d) when paid by a freight forwarder, express company, or 
similar person for transportation with respect to which the tax is 
payable to such freight forwarder, express company, or similar 
person ;’’ 


In addition to the foregoing, the Bureau of Internal Revenue has 
ruled informally that amounts paid by freight forwarders to the car- 
riers they utilize for accessorial charges in connection with the trans- 
portation of forwarder shipments are not subject to tax. This ruling 
was contained in a letter dated December 16, 1942, addressed to the 
Freight Forwarders Institute. 





BOARD OF INVESTIGATION AND RESEARCH ASKED TO STUDY MEAT RATES 


Representative Harry B. Coffee has requested the Transportation 
Board of Investigation and Research to study the ‘‘unreasonable”’ 
freight rates on fresh meats and packing-house products from the mid- 
western packing centers to the West Coast. 

In a letter to C. E. Childe, Chairman of the Board, Coffee said that 
as they now stand the freight rates impede the free flow of meat to the 
West Coast, to the detriment of midwestern livestock producers and 
West Coast consumers. 

















Water Transportation 


By R. GranvitLe Curry, Editor 


Commission’s Annual Report Shows Progress in Passing 
On Water Carrier Applications 


The Interstate Commerce Commission’s 56th Annual Report as 
of November 1, 1942, but made public January 7, 1943, shows that more 
than half of the applications filed by water carriers for authority to 
continue or institute operations have been determined. To November 
1, 1942, 932 such applications had been filed by water carriers and 521 
had been disposed of, by issuing 133 common carrier certificates of 
public convenience and necessity, 36 contract carrier permits, and 62 
temporary authorities and by dismissing or denying 292 of such ap- 
plications. The report states that the dismissals or denials were pri- 
marily because applicants were found not to be subject to the Commis- 
sion’s jurisdiction under Part III of the Interstate Commerce Act. 

The report points out that most of the applicants sought authority 
to operate as contract carriers but in the majority of cases were found 
to be common carriers. 

Of the 932 applications filed by water carriers the great majority, 
763, were under the ‘‘grandfather’’ clause, 37 were for authority to 
conduct new operations, and 129 for temporary authority. In addition 
to the 932 applications for authority to operate, 413 applications. sought 
exemption under the provisions of Part III. 

The Commission’s report states that while some informal investi- 
gations have been made it has been unnecessary to issue any orders 
to compel compliance with Part III of the Act or to institute any prose- 
eutions. 

The Commission comments upon the fact that only a few formal 
complaints attacking rates of water carriers have been filed and ex- 
presses the opinion that this is partially because of conditions resulting 
from the war. 

The Commission makes no recommendations of changes in the Act. 





Common Carrier Status—Interruptions In Service Beyond 
Applicant’s Control—Territorial Limits 


In No. W-157, American Range Lines, Inc., Contract Carrier Ap- 
plication, decided December 7, 1942, Division 4 found that applicant 
was entitled under the ‘‘grandfather’’ clause to continue operation as 
a common carrier by self-propelled vessels in the transportation of com- 
modities generally, by way of the Atlantic Ocean and the Gulf of Mex- 
ico, between ports and points along those coasts and tributary water- 
ways, including Chesapeake and Delaware Bays and waters tributary 
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thereto, but not including the Hudson and Mississippi Rivers above the 
ports of New York, N. Y., and New Orleans, La., respectively, nor ports 
and points on Long Island Sound and waterways tributary thereto. 

While the applicant sought a permit as a contract carrier the Com- 
mission found it to be a common carrier. The Commission said that 
the fact that it entered into contracts with every shipper which it served 
did not determine its status, since all shipments, regardless of whether 
common or contract carriage, are handled under some form of contract. 
In describing the services of this carrier the Commission said: 


‘*Applicant enters into charter-party contracts with shippers, us- 
ually for one voyage only, but in some instances for more than 
one voyage or for a period of time. The application lists 58 con- 
tracts with 13 shippers during the period from January 1, 1940, 
to March 1941, inclusive. Bills of lading are issued on all ship- 
ments. Although applicant does not advertise for freight nor em- 
ploy freight solicitors, neither does it refuse to serve anyone. On 
and since January 1, 1940, it has transported more than 15 com- 
modities including fertilizer and salt cake, in addition to those 
covered by the application. Applicant has not restricted its oper- 
ations to the transportation of any class of commodities or its ser- 
vices to particular shippers. We conclude that applicant is and has 
been a common carrier of commodities generally.’’ 


The interruption of applicant’s service by reason of its inability 
to charter vessels as a result of the control by the United States of all 
ocean-going American vessels for operation essential to the successful 
prosecution of the war was held not to extinguish applicant’s rights. 

The waters expressly excluded in the certificate were those as to 
which there was no evidence or showing of any operations by applicant 
thereon. 





“Grandfather” Rights Denied—Present or Future Public Convenience 
And Necessity for Automobile Transportation Not Shown 


Division 4 in No. W-592, T. J. McCarthy Steamship Company Com- 
mon Carrier Application, decided November 25, 1942, found that the 
applicants, T. J. McCarthy Steamship Company and Automotive Trades 
Steamship Company, were not in bona fide operation on January 1, 1940, 
as common or contract carriers by water, in the performance of trans- 
portation subject to the provisions of part III of the act, and present 
or future public convenience and necessity were not shown to require 
such operations. 

With respect to the ‘‘grandfather’’ rights the Commission found 
that the Detroit and Cleveland Navigation Company before and on 
January 1, 1940, the ‘‘grandfather’’ date, actually operated applicant’s 
vessels under charter agreements by which they were under the ex- 
elusive control and supervision of the D. and C. Company and were 








————- 


hand] 
A sol 
elusiv 
whicl 
the ti 
opera 

] 


the € 
a finc 











JANUARY, 1943 







397 





handled under rates and bills of lading issued by the D. and C. Company. 
A solicitation agreement by which the McCarthy Company had ex- 
elusive solicitation rights on automobiles to be transported and under 
which it received a fixed percentage of the gross revenues obtained for 
the transportation of automobiles was found not to justify granting it 
operating rights. 

Having denied the application in respect to ‘‘grandfather’’ rights 
the Commission then considered whether there was evidence to justify 
a finding that the proposed service of transporting automobiles and au- 
tomotive vehicles was or would be ‘‘required by the present or future 
public convenience and necessity.’’ In finding that there was no such 
requirement and that the certificate should be denied, the Commission 
pointed out that its conclusion was ‘‘particularly true because of the 
cessation of the manufacture of automobiles and their shipment by 
water.’’ In a vigorous dissent, Commissioner Porter expressed the view 
that the facts amply supported a contrary finding and made the point 
that the ‘‘statute does not restrict the issuance of a certificate to pres- 
ent convenience and necessity’’ but ‘‘also extends it to future con- 
venience and necessity.’’ He said that in the light of past performance 
it is clear that ‘‘upon the resumption of automobile manufacture, at 
the termination of the present national emergency, the use of appli- 
cants’ vessels will again be necessary in the transportation of auto- 
mobiles. ’’ 





As To Limiting Certificate to Special Commodities 


In No. W-522, Nickols Transportation Co. Common Carrier Applt- 
cation, decided December 3, 1942, Division 4 on reconsideration re- 
stricted somewhat the territorial limits of its certificate of February 
23, 1942, but overruled the contention of the protestant that applicant 
should be limited to the transportation of specified commodities. The 
Commission said : 


‘* Applicants’ undertaking has been io transport commodities gen- 
erally, and the fact that they have carried relatively few commod- 
ities to and from certain ports does not justify restriction to the 
transportation of the particular commodities to and from those 
ports. Howard Hall Co. v. U. 8., 315 U. 8. 495.”’ 





Contract Carrier Status 


In No. W-658, Raymond Lendten Contract Carrier Application, de- 
cided December 8, 1942, Division 4 found that applicant was entitled 
under the ‘‘grandfather’’ clause to continue operation as a contract 
carrier by tugboats in the performance of towage of certain commodi- 
ties between points in Oregon and Washington on the Columbia River 
and its tributaries, in the area extending from Bonneville and Oswego, 
Oregon, to the Pacific ocean. 
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The report shows that applicant was employed by two lumber mill 
companies to tow timber, consisting of logs, piling, and boomsticks, in 
rafts, to the mills. Towage for these two lumber companies constituted 
about 99 per cent of applicant’s business. It was said that applicant 
did not solicit other employment but he did and would perform towage 
for others if it could be done without interfering with his commitments 
to the lumber companies. It was also shown that applicant participated 
in the tariffs of the Columbia River Tariff Bureau naming common 
carrier rates and in addition filed a schedule of minimum contract car- 
rier rates, which were on the same basis as the common carrier rates. 
The Commission concluded that the facts showed the applicant to be 
a contract carrier. 





Fatal Interruption—Leasing of Equipment for Certain Purposes 
Exempt—Liberal Territorial Scope of Certificate 


In No. W-114, Tennessee Valley Sand and Gravel Company—Com- 
mon and Contract Carrier Application, decided December 8, 1942, the 
Commission denied the application of Arrow Transportation Company 
for ‘‘grandfather’’ rights because it performed no transportation dur- 
ing the critical period from 1938 to June, 1940. The Commission over- 
ruled the contention that because applicant was ‘‘unable to obtain any 
traffic’’ during this period the interruption was beyond its control and, 
therefore, not fatal. 

The Commission further held because of the relationship between 
Arrow and the other applicant, Tennessee Valley Sand and Gravel Com- 
pany, only one transportation service should be recognized as having 
been performed by the two companies and on that ground also Arrow 
was not entitled to a certificate. 

The Commission found that the leasing by applicant, Tennessee Sand 
and Gravel Company, of equipment to contractors engaged in construc- 
tion work on the waterways in question was transportation which for 
the reason stated in Tennessee Valley Sand and Gravel Company Ez- 
emption, 250 I. C. C. 48, is excluded from the provisions of Part III of 
the Act. Leasing of equipment to the Tennessee Valley Sand and Gravel 
Company, a carrier subject to the Act, was held not to be within the 
requirements of Part III of the Act. 

The Tennessee Valley Sand and Gravel Company was found en- 
titled under the ‘‘grandfather’’ clause to continue operation as a com- 
mon carrier by non-self-propelled vessels with the use of separate tow- 
ing vessels, in interstate or foreign commerce, in the transportation of 
commodities generally, between points on the Tennessee River and its 
tributaries, and between such points and points on the Ohio and Mis- 
sissippi Rivers between Louisville, Ky., and St. Louis, Mo., inclusive. 
As to including Louisville and St. Louis within the limits of the cer- 
tificate the Commission said : 


‘*A call at Louisville was made in 1937 and the call at St. Louis 
was made in 1938. Applicant, however, has never refused to trans- 
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port any shipment within the scope of its application. It has so- 
licited traffic at St. Louis and Louisville and intermediate points 
and handled all traffic offered. One reason more traffic was not 
offered is that construction of a channel in the Tennessee River has 
been, and still is, in progress. Completion by January 1, 1946, is 
expected. This applicant filed with the Commission, effective March 
1, 1941, a tariff under which it holds itself out to transport com- 
modities generally over the waterways described in its application.’’ 


A vigorous dissent by Commissioner Miller with whom Commis- 
sioners Mahaffie and Patterson joined was on the ground that the show- 
ing of only one shipment in 1938 to St. Louis either before or since 
“orandfather’’ date, and only one shipment from Louisville in 1937 
were insufficient to support ‘‘grandfather’’ rights on the Mississippi 
River north of Cairo or on the Ohio River east of Paducah. 





Federal Barge Line Granted Rights Under “‘Grandfather” Clause in 
Addition to Those Under Inland Waterways Corporation Act— 
Territorial Limits 


Division 4 in No. W-381, Inland Waterways Corporation Common 
Carrier Application, decided December 17, 1942, found applicant 
entitled under the ‘‘grandfather’’ clause to continue operation as a com- 
mon carrier by water by non-self-propelled vessels with the use of sep- 
arate towing vessels in the transportation of commodities generally, be- 
tween ports and points along the Mississippi River from Minneapolis, 
Minn., to its mouth; the St. Croix River from Stillwater, Minn., to the 
Mississippi River; the Illinois Waterway and Lake Michigan between 
Waukegan, IIl., and Gary, Ind., inclusive; the Missouri River from 
Kansas City, Kans., to the Mississippi River; the Gulf Intercoastal Wat- 
erway from the Mississippi River to Mobile, Ala. ; the Mobile, Tombigbee, 
Warrior, and Black Warrior Rivers, including the Locust and Mulberry 
Forks of the Black Warrior River and Short Creek; and including all 
ports named, except as theretofore authorized. These rights were in 
addition to those which had theretofore been granted by the Commission 
under the Inland Waterways Corporation Act, the certificate specify- 
ing as ports of call only those to and from which applicant sought 
through routes and joint rates with rail carriers. 

The Commission denied rights on the Missouri River north of Kan- 
sas City, Kans., on the ground that there had been no shipments handled 
by applicant on that part of the river since 1935. 

The Commission said that separate authority to tow shippers’ 
barges was not required. The authority granted to transport com- 
modities generally by non-self-propelled vessels with the use of sep- 
arate towing vessels, the Commission said, would not limit applicant to 
the towing of its own non-self-propelled vessels, citing Eastern Trans- 
portation Contract Carrier Application, W-600, decided October 20, 
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1942. Applicant’s towage service for other carriers subject to the act, 
which is incidental to transportation performed by such other carriers, 
the Commission said, is exempt under section 303(f) (2). 





Late “Grandfather” Clause Application—Common Carrier Status— 
Water by Water—Past and Present Operations 
Evidence Public Need 


Division 4 in No. W-879, Mariners Towboat Company Contract 
Carrier Application, decided December 16, 1942, found that the ‘‘grand- 
father’’ application was filed too late to entitle applicant to the benefits 
of the ‘‘grandfather’’ provisions of the Act but that actual operation over 
a period of years justified a finding of convenience and necessity and 
fitness of applicant to continue operations. 

There was presented the anomalous situation of transportation of 
water by water, since the applicant’s towboat when converted from 
steam to Diesel power retained a water tank for transportation of fresh 
water. The Commission found that applicant was entitled to operate 
as a common carrier by towing vessels in the performance of general 
towage and in the transportation of fresh water between ports and 
points on the Atlantic Coast and tributary waterways from Portland, 
Maine, to Rhode Island, inclusive. 

The Commission said that in determining the common or contract 
carrier status of applicant consideration should be given to the character 
and scope of all activities in which it had been engaged irrespective of 
whether certain of these were exempt as involving transportation of 
bulk commodities. 





Common Carrier Status—Commodities Generally—tTerritorial Limits 
—Towage of Non-Self-Propelled Vessels Without Regard 
to Commodities Carried 


In No. W-677, Valley Barge Line Contract Carrier Application, de- 
cided December 30, 1942, the Commission found that applicants, a 
partnership, were entitled under the ‘‘grandfather’’ clause to continue 
operation as a common carrier by non-self-propelled vessels with the 
use of separate towing vessels in the transportation of commodities gen- 
erally between Gramercy, La., ports and points along the Warrior, Black 
Warrior, Tombigbee, and Mobile Rivers, their tributaries, and the Gulf 
and Atlantic Intracoastal Waterways and the Calcasieu River from 
Lake Charles, La., to Tampa, Fla. 

In determining applicants’ status it was shown that 17 shippers were 
served, each shipment moved under a bill of lading or a freight bill, 
and some shipments moved under through bills of lading issued by motor 
carriers. Applicants, the Commission said, admitted that they solicited 
the public for traffic. The Commission concluded that their operation 
was that of a common carrier. 
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In holding that applicants were transporting commodities gener- 
ally the Commission said that they transported over 23 different com- 
modities and that the transportation of such a large number of di- 
versified commodities is sufficient to show a holding out by applicants 
to engage in the transportation of commodities generally. 

In discussing territorial limits of the certificate the Commission 
said that Tampa, Florida, was served a number of times in 1937 and 
1938 but not since then; that because of improved highways traffic 
offered to applicants since January 1, 1939, had been less than prior 
to that date; but that applicants had published rates covering trans- 
portation of certain commodities to and from Tampa and served Panama 
City and Port St. Joe, Florida, in 1940. The Commission, therefore, 
included Tampa in the authority granted. 

Over certain waterways applicants towed non-self-propelled ves- 
sels ‘‘ without regard to commodities carried.’’ The Commission said, 
however, that: 


‘‘Authority to engage in operation by non-self-propelled vessels 
with the use of separate towing vessels will permit applicant to en- 
gage in such transportation by the towage of the barges of others, 
although the service must be performed as transportation of the 
eargoes. Eastern Transportation Company Contract Carrier Ap- 


plication, Docket No. W-600, decided October 19, 1942, mimeo- 
graphed.’’ 


Commissioner Miller dissented from the report on the ground that 
ports in Florida should have been excluded from the certificate. He 
said that there was no showing in the record that applicants had per- 
formed any transportation subject to Part III of the Act with respect 
to such ports on and since ‘‘grandfather’’ date. 











Bills and Resolutions Introduced in Congress 


By Aurrep P. THomM, Jr. 


The following bills of possible interest, were introduced in the 77th 
Congress, 2d Session, from December 1, 1942 to date of adjournment: 


Anti-Trade Barrier Bill 


H. R. 7832—Introduced by Mr. Doughton of North Carolina, on 
December 2, 1942, to facilitate, to the extent required for the effective 
prosecution of the war, the free movement of property and information 
into and out of, and of persons out of, the United States. (Supersedes 
H. R. 7762, mentioned in December, 1942, issue.) 


Taxes—Exemption of Service Men From Transportation 


S. 2922—Introduced by Senator McNary of Oregon (for Senator 
Johnson of California) on December 11 (legislative day, November 30), 
1942, to amend the Internal Revenue Code with respect to the exemption 
of members of the military and naval service from payment of the tax 
on the transportation of persons. 
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Supreme Court Of The United States 
Review of Cases 


By Aurrep P. THom, JR. 


The Supreme Court of the United States, during the month of 
December, 1942, issued the following orders of possible interest : 


Cases to be Reviewed 


The Court noted probable jurisdiction in the following cases, there- 
vy indicating that it would review them: 


No. 520, Barringer vs. United States and Interstate Commerce Com- 
mission. Probable jurisdiction noted. This is an appeal from a decision 
of a three-judge statutory court dismissing proceedings brought to en- 
join and set aside an order of the Interstate Commerce Commission in 
regard to the free loading of cotton reshipped to certain destinations. 


No. 511, Noble vs. United States and the Interstate Commerce Com- 
mission. Probable jurisdiction noted. This is an appeal from a decision 
of a three-judge statutory court dismissing proceedings brought by 
Noble to set aside an order of the Interstate Commerce Commission under 
the grandfather clause of the Motor Carrier Act. This case, among 
other things, involves the authority of the Commission to designate 
classes of shippers that may be served by applicant. 


Causes Remanded 


Nos. 446-447, Williams, et al. vs. Delaware and Hudson Railroad 
Corporation. This case involves the right to withdraw ex parte sub- 
missions from the National Railroad Adjustment Board. By per curiam, 
the Supreme Court granted a petition for a writ of certiorari but in view 
of the death of referee Royal A. Stone, appointed by the National Rail- 
road Adjustment Board, the judgments were vacated by the Supreme 
Court without the consideration of merits and the causes remanded to 
the District Court for such further proceedings as may be appropriate. 





Recent Court Decisions* 


By Warren H. WAGNER 


Duties under Safety Appliance Act are absolute 


Chicago, St. P., M. and O. Ry. Co. v. Muldowney. (130 F. (2d) 971) 


The Circuit Court of Appeals for the Eighth Circuit, in construing 


the Safety Appliance Act, held (quoting from the syllabus) : 


‘The duty imposed on railroad engaged in interstate commerce 
to equip and maintain on all cars used by it couplers coupling auto- 
matically by impact is an absolute one, and any violation of the 
duty resulting in injury to an employee gives rise to liability ir- 
respective of actual negligence on part of carrier other than mere 
failure to comply with statutory requirements.’’ 

‘‘A railroad engaged in interstate commerce has duty not only 
to provide couplers coupling automatically by impact but to keep 
them in such operative condition that they will always perform 
their functions, and the test of compliance is operating efficiency 
of the couplers with which cars are equipped.”’ 


Radial operations on irregular routes under grandfather application—expert judg- 
ment of Commission. 


Paul Goncz v. Interstate Commerce Commission, et al. 


The District Court of the United States for the District of Massa- 
chusetts, a three-judge court (December 22, 1942) declined to set aside 
an order of the Commission confining plaintiff to radial operations on 
irregular routes. Quoting from the decision: 





** “As the Motor Carrier Act is remedial, and the grandfather 
clause confers a special privilege, the proviso defining exemptions 
is to be held to extend only to carriers plainly within its terms.’ 
Gregg Cartage & Storage Co. v. United States, 316 U. S. 74, 88 
(1942). 

**Section 206(a), 49 U. S. C. § 306(a), provides that ‘if any 
such carrier or predecessor in interest was in bona fide operation 
as a common carrier by motor vehicle on June 1, 1935 over the route 
or routes or within the territory for which application is made and 
has so operated since that time, . . . the Commission shall issue such 
certificate without requiring further proof that public convenience 





_ *At the time of going to press some of these decisions were available in type- 
written form only, and not yet reported. Therefore citation was ———, 
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and necessity will be served by such operation, ...’ The test of 
‘bona fide operation’ carries the connotation of ‘substantial, as dis- 
tinguished from incidental, sporadic, or infrequent, service.’ United 
States v. Carolina Freight Carriers Corp., 315 U. 8. 475, 480-81 
(1942). The Commission’s responsibility to bring greater order 
and stability to our national transportation system is an additional 
reason for ‘insistence upon a showing of substantial service in that 
territory which is sought to be covered by a certificate under the 
‘grandfather clause.’ United States v. Carolina Freight Carriers 
Corp., supra, at p. 481. As the Commission points out in its brief, 
if the plaintiff is entitled to non-radial authority based upon its 
showing here of sporadic non-radial shipments, it is likely that 
there would be numerous other small movers entitled to the same 
authority to move hither and yon over this vast territory, making 
it difficult for legitimate non-radial operators to serve that territory 
adequately. 

‘*It was primarily a matter for the expert judgment of the 
Commission, taking into account the characteristics of the highly 
specialized transportation service here involved, to determine wheth- 
er the volume of cross-haul shipments was substantial enough to 
warrant a finding of bona fide operation in non-radial or cross-haul 
service prior to June 1, 1935. On the evidence we cannot say that 
the Commission’s order was arbitrary or capricious or patently 
erroneous. 

‘*As was pointed out in Alton R. R. v. United States, 315 U. 8. 
15, 22 (1942), and again in United States v. Carolina Freight Car- 
riers Corp., supra, at p. 481, the purpose of the ‘grandfather clause’ 
was to assure those to whom Congress had extended its benefits a 
‘substantial parity between future operations and prior bona fide 
operations.’ What the plaintiff sought here was authority to trans- 
port household goods in interstate commerce to and from any and 
all points within the territory described. This would have given 
him an extremely valuable franchise under which he might estab- 
lish terminals in scores of cities and operate a fleet of trucks, after 
the manner of tramp steamers, crisscrossing an area embracing 
about one-third of continental United States. The Commission was 
free to conclude that such operations would not be on a ‘substantial 
parity’ with the limited operations which he was conducting prior 
to the ‘grandfather’ date. As we have previously indicated, plain- 
tiff’s proven cross-haul operations were quite localized, relatively 
infrequent, and apparently incidental to his carriage of household 
goods from the five Massachusetts counties which constituted his 
base of operations. Plaintiff may of course apply to the Commission 
for the broader non-radial authority desired; such application will 
not be granted automatically, as under the ‘grandfather clause,’ 
but will have to meet the requirements of § 207(a) (49 U. S. C. 
§ 307(a)). 
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‘*Section 208(a), 49 U. S. C. § 306(a), provides that certificates 
issued by the Commission ‘shall specify the service to be rendered 
and the routes over which, the fixed termini, if any, between which, 
and the intermediate and off-route points, if any, at which, and in 
the case of operations not over specified routes or between fixed 
termini, the territory within which, the motor carrier is authorized 
to operate.’ There is no doubt that under this section the Commis- 
sion may, in proper cases, limit the operations of an irregular route 
carrier to radial service. United States v. Carolina Freight Carriers 
Corp., supra, at p. 480; National Moving & Warehouse Corp. vy. 
Interstate Commerce Commission, S. D. New York, December 2, 
1942. The last cited case is much like the case at bar on the facts, 
and is a square authority for the conclusion we have reached. The 
opinion in that case fully answers one of the arguments addressed 
to us, namely, that the denial of authority to the plaintiff to con- 
duct non-radial operations is an arbitrary departure from the stand- 
ards applied by the Commission in similar cases. 

‘* At the hearing before us counsel for the plaintiff suggested 
that the evidence as to the 19 non-radial shipments was meant to 
be ‘merely representative’ of this type of service, which was all the 
plaintiff thought needed to be shown to entitle him to a non-radial 
certificate. As to this, we take note of the assurance in the Com- 
mission’s brief that if the plaintiff feels he was acting under a 
misapprehension in not introducing all the available evidence with 
respect to non-radial operations, and has in fact such additional 
evidence, and will present to the Commission a petition for such 
purpose complying with the Commission’s rules of practice, such 
application will have the careful consideration of the Commission. 

‘*For the reasons above indicated, the complaint is dismissed.’ 


Error of law in Hoboken Manufacturers’ Railroad Divisions Case. 
Hoboken Manufacturers’ R. R. Co. v. United States, et al 


In Hoboken Mfrs. R. Co., v. Akron, C & Y ty. Co., 234 I. C. C. 114, 
the Commission found the divisions applicable on traffic interchanged 
by the Hoboken with Seatrain Lines, Inc., not unreasonable or otherwise 
unlawful. The United States District Court for the District of New 
Jersey, a three-judge court, in a suit to set aside the order of the Com- 
mission, found (November 24, 1942) that the Commission had erred as 
a matter of law, set aside the order of the Commission, directed the Com- 
mission to reinstate the proceeding before it, and make findings of fact 
as indicated by the court, and to issue a report and make such orders 
as may be required by law. 

Quoting from the decision of the court : 


‘*We have jurisdiction to review the order of the Commission. 
The Commission’s determination upon matters of fact are binding, 
but the court may set aside the order if the parties were not ac- 








| 


Soap ees ©& 














JANUARY, 1943 407 





—_ 


corded a fair and complete hearing, or if the findings of the Com- 
mission are not supported by evidence, or if the rate established by 
the Commission results in a deprivation of property without due 
process of law. Interstate Commerce Commission v. Union Pacific 
R. R. Co., 222 U. 8. 541, 547. Florida East Coast Ry. Co. v. United 
States, 234 U. S. 167; St. Joseph Stockyards Co. v. United States, 
298 U. S. 38, 51.* There is here no contention that the proceedings 
before the Commission were not fair and adequate in every way. 

‘‘ Admittedly the Commission as the trier of fact must deter- 
mine the point at which the transportation service of the railroad is 
complete and, if the Commission’s finding in this respect is support- 
ed by substantial evidence, the parties and this court are bound 
upon it. The question of where transportation by rail ends is an 
administrative question. Atchison Ry. v. United States, 295 U. 8. 
193, 201; United States v. American Sheet and Tin Plate Company, 
301 U. S. 402; United States v. Pan American Petroleum Corpora- 
tion, 304 U. S. 156. Even though we might reach a different con- 
clusion, if there is evidence to support the Commission’s findings, 
its order must be sustained. New England Divisions Case, 261 U. 8. 
184, 204; Seaboard Airline Ry. Co. v. United States, 254 U. 8. 57, 
62. The finding by the Commission that rail transportation ends 
at the cradle when Hoboken has put the car consigned for Seatrain 
upon it and begins at the cradle when the movement is reversed is 
fully supported by the evidence. The contract of November 21, 
1932, between Hoboken and Seatrain expressly so provided, and the 
contract of February 24, 1937, now in force between Hoboken and 
Seatrain, makes no substantial charge in this respect although 
Hoboken makes Seatrain its agent to put the cars upon and take 
them off the cradle. Since, as the Commission determined, trans- 
portation ends at the cradle, Hoboken completes its obligation under 
the lighterage-free tariff when it delivers the cars to the cradle. 
The Commission, therefore, held that the payments by Hoboken to 
Seatrain do not constitute a legitimate transportation cost. Upon 
this finding, supported by evidence, its judgment is final. United 
States v. Pan American Petroleum Corporation, 304 U.S. 156. 

‘‘In its report the Commission found that, ‘While, therefore, 
the payments are not made for any service which the rail lines per- 
form under the lighterage-free rate, there is a remaining question 
whether such payments may be justified, in any way and to any 
extent as compensation properly payable to Seatrain for the savings 
which it has accomplished for the rail lines by its new method of 
transfer. The new method of transfer puts the connecting rail 
lines to less expense under the lighterage-free rates than the old 
method. It may be argued, therefore, that they would be justified 
in making any payments that might be necessary for the purpose of 





*But see the concurring opinion of Mr. Justice Brandeis asserting the wf 
¢ wena findings notwithstanding questions of constitutionality. 298 U. 
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inducing the establishment of the new method of transfer provided 
they were left with a net saving. There is no evidence, however, 
that payments were or are necessary for this purpose. The contract 
between Seatrain and complainant, to which defendant rail lines 
are not parties, is not evidence to this effect, in view of the control 
which Seatrain exercises over complainant. No such payments have, 
so far as the record shows, been exacted or obtained by Seatrain 
from an independent rail connection. There is ample reason to 
conclude, also, that the improved method of transfer is only an 
incident to the Seatrain plan of transportation, and that this plan 
has sufficient advantages to impel its use and promotion by Seatrain 
regardless of any contributory payments from rail connections.’’ 

‘Admittedly, the contract between Seatrain and Hoboken 
should be examined carefully because of the corporate relationship. 
Lindeheimer v. Illinois Telephone Co., 292 U. S. 151, 156; Pittsburgh 
& W. V. Ry. Co. v. United States, 41 F. (2nd) 806, 811. Also Sea- 
train does not exact payments from the railroads with which it 
interconnects at Havana and New Orleans. Hoboken asserts, how- 
ever, that if Seatrain were to demand such payments from the 
United Railways of Havana, the latter’s revenue from traffic with 
Seatrain would be less than that received from its traffic with break- 
bulk carriers. The location of the terminal at Belle Chasse saves 
Seatrain approximately 17 miles of travel in each direction and this, 
according to Hoboken, is sufficient to compensate for lack of con- 
tributory payments. The Commission did not determine the validity 
of the contract, but dismissed the entire question of the contract 
payments on the theory that Hoboken would receive the same inter- 
connecting facilities irrespective of the payments. 

‘“However, the issue at bar is not predicated solely upon 
Hoboken’s legitimate costs. The entire inquiry should be directed 
to securing ‘a fair and equitable division’ of the rates. Conceding 
arguendo that the contract between Hoboken and Seatrain does not 
constitute a valid obligation to be considered in determining Ho- 
boken’s costs, that does not necessarily mean that there is no 
obligation upon Hoboken to make some payment for the intercon- 
nection which saves Hoboken the labor and costs of loading and un- 
loading freight. The Commission should have determined the 
quantum meruit of the relationship. It is possible that there was 
no service or relationship of value. Even such a finding would not 
necessarily result in a dismissal of the complaint. If there is 4 
windfall in the case at bar by reason of Hoboken’s right under its 
contract to use the Seatrain devices to fulfill its obligations of car- 
riage, the Commission should determine that fact and also an equit- 
able basis for division of the windfall between Hoboken and the 
trunk line carriers. This the Commission has failed to do by ap- 
propriate findings. 

‘“Whereas the burden of proof in attacking an established rate 
rests upon the complainant, Interstate Commerce Commission V. 
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Nashville C. & St. L. ity. Co., 120 Fed. 934, the instant case was 
brought to determine a new division since previous agreements did 
not cover the novel facts of the Seatrain method of interchange. 
‘‘The agreement which Hoboken had had with the trunk line 
carriers since 1920 provides that the divisions shall be as follows: 


‘*Carloads loaded or unloaded by HMRR 


(Hoboken) or at its expense $1.35 per ton 
‘*Carloads loaded or unloaded by shipper 
or consignee at their expense $ .60 per ton 


‘‘These rates are by their own terms inapplicable to the Sea- 
train method of interchange in which the loading and unloading is 
eliminated. 

‘‘The act directs the Commission to inquire into the facts and 
to prescribe just and equitable divisions and not unjustly to prefer 
or prejudice any party. There was no evidence presented to show 
that the granting of the entire saving of the loading or unloading of 
the cars was not an undue emolument for the trunk line railroads. 
The Commission’s remark that the defendant’s rates were based on 
average costs scarcely constitutes a finding as prescribed by the Act. 
The Commission merely stated in conclusion that such divisions are 
not unduly preferential. Where there is a lack of basic findings, 
the court need not examine the evidence and spell out conclusions 
of fact, Florida v. United States, 282 U. S. 194, 215. Likewise, 
where the evidence does not support the findings, the holding of the 
Commission should not be sustained. Colorado v. United States, 271 
U. 8. 153; New England Divisions Case, 261 U. S. 184, 204. Our 
holding on this point obviates the necessity for inquiring into the 
due process issue raised by the plaintiff. 

‘*If the Commission should find that the Seatrain devices are 
an efficient aid to railroad transportation, the Commission should 
evaluate the worth of the devices to Hoboken and a legitimate pay- 
ment therefor ; in short, including in the base upon which Hoboken’s 
fair return is calculated, the true value of the Seatrain devices. In 
effect, the Commission, as a representative of the public interest and 
the public would set the value of the contract and the Seatrain 
devices to Hoboken. It should likewise determine a division of the 
through rate which would not be unduly prejudicial or preferential 
to any of the parties.’’ 


The court concluded that 


‘‘The order of the Commission dismissing Hoboken’s complaint 
should be set aside and annulled and the Commission should be 
directed (a) to reconsider the decision; (b) to determine whether 
or not the relationship between Hoboken and Seatrain is of value; 
(c) if the Commission should find that the relationship is of value, 
to determine the amount of that value to be allowed in establishing 
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Hoboken’s legitimate costs; (d) to make a finding as to whether or 
not the allowance to the trunk line carriers of the entire saving of 
75¢ per ton occasioned by the use of the Seatrain interconnection is 
‘unduly preferential or prejudicial as between the carriers’; and 
(e) if the Commission should find that the allowance of the entire 
75¢ to the trunk line carriers is unduly preferential or prejudicial, 
to determine an equitable division of the 75c.”’ 


Commission need not pass upon existing convenience and necessity in case of in- 


adequate grandfather rights. 


Royal Cadillac Service, Inc., et al v. United States 


Quoting from the decision of the United States District Court for 


the Southern District of New York, a three-judge court, (December 15, 
1942) : 


‘This Court has heretofore held that the Interstate Commerce 
Commission properly decided that the plaintiff failed to establish 
any right to a certificate of convenience and necessity under the 
grandfather clause of Section 206(a) of the Motor Vehicle Act of 
1935, and denied plaintiffs’ application for a preliminary injunc- 
tion restraining the Commission from enforcing the order made 
thereon. In view of the fact, however, that upon hearings before 
the Commission the plaintiffs and protestants gave and the examiner 
received evidence as to public convenience and necessity and that 
the examiner expressly found that plaintiffs failed to establish 
public convenience and necessity, and that in their exceptions to the 
report of the Commission and in their application for a rehearing 
and in the bill of complaint and before this Court they maintained 
that they had established public convenience and necessity, this 
Court remanded the applications to the Commission for further 
proceedings with reference to the issue of public convenience and 


.... The Commission accordingly, was justified in concluding 
that the existing carriers were providing adequate and satisfactory 
service between the points sought to be served by the applicants, and 
that the applicants accordingly have not established that public 
convenience and necessity require operations by them in the manner 
proposed, and that the evidence shows the proposed operations are 
not required by public convenience and necessity and denied the 
application for such service. 

‘*On the former hearing before this Court, the plaintiffs con- 
tended that the Commission should have decided not only whether 
the plaintiffs were entitled to a certificate under the grandfather 
clause but also whether on the record the plaintiffs had established 
they were entitled to a certificate on the grounds of existing public 
convenience and necessity irrespective of grandfather rights and 
the case was remanded only for such consideration. It accordingly 
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was entirely within the discretion of the Commission to grant or 
deny a new hearing on that record. Nor did the Commission abuse 
its discretion in refusing to reopen the case to bring their applica- 
tions down to date, and in requiring the plaintiffs, who were oper- 
ating unlawfully, without a certificate, to make new applications 
for certificates based on public convenience and necessity arising 
after their original applications were made. .... 

‘“We understand that the Commission’s order speaks as of the 
date when the original hearings were closed, and does not preclude 
the plaintiffs from making new applications to the Commission 
upon evidence as to matters thereafter occurring. 

‘‘The applications of the plaintiffs to annul the Commission’s 
order are denied and the complaint dismissed.’’ 


Merger of seven eastern truck lines approved. 


McLean Trucking Co. v. United States, Interstate Commerce Commis- 
sion, et al 


The United States District Court for the Southern District of New 
York, a three-judge court, (December 7, 1942) declined to enjoin the 
order of the Commission authorizing the formation of Associated Trans- 
port, Inc., through merger of seven east coast truck lines. 

Plaintiff was supported by the Antitrust Division of the Depart- 
ment of Justice, the Secretary of Agriculture, and others. 

Quoting from the decision of the court: 


‘‘The United States answered by confessing error and praying 
for a decree setting aside the Commission’s order. The other de- 
fendants answered joining issue and praying that the complaint be 
dismissed. Their right so to do was not affected by the confession 
of error by the United States and the issues thus raised are still 
open. 28 U.S. C. A. sec. 45(a) ; Interstate Commerce Commission 
v. Oregon-Washington R. R. Co., 288 U. 8. 14.’’ 


As the court found that the evidence was sufficient to support the 
findings of the Commission, the court indicated that its ‘‘further re- 
view must be confined to determining whether the order is in con- 
formity to the applicable law. Virginian Ry. v. United States, 272 
U. 8. 658; Assigned Car Cases, 274 U. 8. 564; Oregon-Washington 
R. & Nav. Co. v. United States, 47 F. (2) 250. It follows, of course, 
that the remaining question is whether the findings provide ade- 
quate support for the order even though they do not negative the 
possibility that the merger will not be in accord with all the provis- 
ions of the antitrust statutes as they have been construed. 
‘*Considerable light will be thrown on this problem at once by 
noticing the plain fact that while the Antitrust Acts and the I. C. 
Act are designed to bring about the conduct of business for the 
common good the former are also penal and are aimed at the evils 
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of monopolies as such which unreasonably restrain trade or business 
while the latter, though it does not disregard such evils, is primarily 
concerned with creation and maintenance of adequate transporta- 
tion service to the public. Providing such adequate service comes, 
of course, within the realm of trade or business and it is self. 
evident that the consolidation of the instrumentalities by which it 
is accomplished may create monopolies and consequent restraints 
which would be unreasonable, and therefore unlawful, if the anti- 
trust laws are given paramount effect in every instance. We think 
it equally obvious that there may at times be at least an apparent 
conflict in the administration of these statutes. What will best 
serve the public interest by way of adequate transportation facilities 
may not leave the business so free from restraint due to monopoly 
that it can justly be said that such restraint would be unreasonable 
were elimination of that the primary objective. It may be that 
reasonableness is a term sufficiently elastic, since it is dependent 
upon all the relevant circumstances in each instance that the proper 
satisfaction of the need for adequate public transportation service 
would in and of itself prevent what incidental restraint of trade 
flowed from it from being unreasonable. We need not so decide now 
on broad principles, however, for we think Congress has made it 
plain in see. 5(11) of the I. C. Act (49 U. S. C. A. See. 58) that it 
recognized the inherent possibility that orders by the Commission 
made within its powers and in discharge of its duty.to further the 
creation and maintenance of transportation facilities in the public 
interest under the Act might not always be outside the field of re- 
straints made unlawful by the antitrust statutes as construed in 
respect to restraint of commerce per se. ... . 

‘‘The import of this is that the Commission when acting with 
due regard for the public interest, which certainly requires it when 
passing upon proposed consolidations of carriers to give adequate 
consideration to such features as the maintenance of desirable com- 
petition and avoidance of hampering restraints, may, and should, 
be guided by the scope and purpose of the Interstate Commerce Act 
and that if, as it has in this instance, it has properly interpreted 
that statute and applied it correctly to the facts proved and found 
its order is valid. The provision that those who act in reliance 
upon and in conformity to such an order are not subject to the 
provisions of the antitrust laws designated or to ‘other restraints 
or prohibitions by law’ makes that conclusion inescapable. 

‘‘That the Commission had the authority under the I. C. Act to 
enter the order it made on adequate evidence and in furtherance of 
the public interest cannot be doubted. Public interest is a proper 
standard in that it embraces in respect to public transportation ser- 
vice what is adequate, economical, efficient, necessary and therefore 
appropriate to serve the public need. New York Securities Corp. v. 
United States, 287 U. S. 12. Such changes in the Transportation 
Act of 1920 as were brought about by the Emergency Railroad 
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Transportation Act of 1933 kept this standard of action fully ap- 
plicable. Texas v. United States, 292 U. S. 522. The Motor Carrier 
Act of 1935 and the Transportation Act of 1940 applied like prin- 
ciples to the regulation of common carriers by motor vehicle. 

‘What is needed for adequate service is a matter for the Com- 
mission to decide and it is likewise free to decide what amount of 
competition is in furtherance of the public interest and what is not. 
It is not bound to preserve or foster competition to a degree that 
will not best serve the public interest from the standpoint of ade- 
quate public transportation service and whether competition as such 
is adequate or not must depend upon its effect in furtherance of the 
attainment of the ends Congress sought to accomplish under the 
I. C. A. administered by the Commission. 

‘‘Nor does the fact that after this consolidation there will be 
no other one carrier by motor vehicle in competition with the ap- 
plicant throughout the whole territory it serves prevent the making 
of the order. That is of course a factor to, be considered, as it was, 
by the Commission in determining what is in the public interest 
just as are all the other pertinent factors and is to be given such 
weight in its final decision as the Commission, in its informed 
judgment and with due regard for all the evidence decides it should 
have. We cannot review the weight of the evidence or the wisdom 
of the order. New England Divistons Case, 261 U. 8. 184, 204. 

‘‘The order authorizing the issuance of securities required to 
finance the consolidation was also based on adequate findings amply 
supported by the evidence. It follows that that order is likewise 
to be given effect.’’ 


Finality of administrative finding. 
Virginia Stage Lines, Inc. v. United States, et al. 


The District Court for the Western District of Virginia, a three- 
judge court, (December 21, 1942) declined to set aside an order of the 
Commission which denied an application of Virginia Stage Lines for the 
purchase of certain operating route rights. 

Plaintiff alleged that the Commission acted in a manner so arbitrary 
and capricious as to transcend its authority, and to deprive plaintiff of 
valuable property without due process of law. Quoting from the deci- 
810N : 


‘‘It would be difficult to conceive of a statute which confers 
broader authority and greater administrative discretion than Sec- 
tion 5 of the Interstate Commerce Act. Under that section, the 
Commission may approve any merger, purchase, consolidation, lease 
or contractual arrangement affecting motor carriers which it finds 
will be ‘consistent with the public interest.’ Moreover, except where 
rail carriers are involved, transactions within the scope of Section 
5 may be approved by the Commission without a hearing. In the 
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instant case, however, a public hearing was held at which the parties 
exercised the rights given them to introduce testimony and to 
examine witnesses. 

‘With regard to judicial review of the decisions and orders of 
the Commission, it is well settled that the court’s function is ex- 
hausted where there is found to be a rational basis for the conelu- 
sions reached by that administrative body. Mississippi Valley Barge 
Tine Co. v. U. 8., 292 U. S. 282; Rochester Telephone Corp. v. U. 8., 
307 U. S. 125. As was stated by the Supreme Court in Alton Iiail- 
road Company v. U. 8., 315 U. 8. 15, 23: 


‘The weighing of such evidence involves in part a judg- 
ment based on the characteristics of the highly specialized 
transportation service involved. Thus, as we have said, that 
function is peculiarly one for the Commission, not the courts.’ 


‘‘Nor are we concerned with the correctness of the reasoning of 
the Commission or the wisdom of its conclusions. Virginian Railway 
Company v. U. 8., 272 U. 8. 658. 

*‘In the face of these universally recognized principles, Vir- 
ginia Stage now virtually seeks a new trial in contrasting for us the 
relative merits of a transfer of the operating rights to it as compared 
to a transfer to Carolina Coach. .... 

‘‘But the balancing and set-off analysis of these and the other 
relevant factors is the very problem which the Commission was 
called upon to decide and it is not within the province of this Court 
to substitute its judgment, upon this difficult and complex question 
of transportation, in place of the expert administrative judgment 
of the Commission. The desirable doctrine of administrative finality 
would become sterile if we were to permit a relitigation de novo in 
this Court of the facts and conclusions reached by the Commission. 
Suffice it to say that we have carefully examined the record and 
while fully cognizant of the advantages of a transfer to Virginia 
Stage, we have also found reciprocal relative merit in a transfer to 
Carolina Coach which constitutes ‘sufficient evidence’ and justifies 
our affirming the action of the Commission in approving the sale to 





Carolina Coach. 

‘Virginia Stage contends further, however, that the order of 
the Commission hinges upon an error of law in that the Commission 
acted on the assumption that it was without power to approve a 
‘split’ route and committed itself to a blind adherence to one of 
its previous decisions concerning such ‘splits.’ See H. P. Welch 
Co., 25 M. C. C. 558. The fallacy in this argument is that it assumes 
that the decision of the Commission rested on a belief in its lack of 
power to approve a ‘split’ of operating rights and that had it 
recognized the power to do so (which petitioner contends it possess- 
es) it would have decided otherwise. The record does not justify 
this assumption. A sound decision of the Commission cannot be 
condemned simply because it is in harmony, rather than in conflict, 
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with a previous decision of the Commission. Although the Com- 
mission is not bound to be consistent in its rulings, Virginian 
Railway Company v. U. 8., 272 U. S. 658, Western Paper Makers’ 
Chemical Co. v. U. 8., 271 U. S. 268, there is certainly no legal re- 
quirement that the decisions of the Commission be inconsistent. 
And we are not aware of any rule of law that makes chaos and 
conflict compulsory. Surely nothing prohibited the Commission 
from merely referring to and incorporating in its instant decision 
its own ruling in a previous decision, if it wished to avoid the 
repetition and prolixity attendant upon a restatement of the con- 
siderations supporting its action. 

‘We are not persuaded by the argument of counsel that the 
Commission has thereby fallen into the alleged grievous error of 
rigidity by succumbing to the ‘pressure brought to bear on all ad- 
ministrative tribunals’ in purportedly sacrificing the virtues of 
flexibility, which are the basis of the delegation of all legislative 
power, for an assumed usurped judicial theory of stare decisis. The 
notion that only a court (if anyone) can ‘discover’ and ‘announce’ 
rules of law which are immutable principles to be plucked from the 
sky and applied with inexorable logic is a philosophy of juris- 
prudence to which this Court does not subscribe. 

‘*It would rather seem to us that the policy of preventing 
duplication of service and congestion of the highways by disap- 
proving ‘split routes’ is a matter affecting transportation conditions 
which the Commission may properly consider; but it is only one of 
many factors the importance of which the Commission in its expert 
judgment is eminently qualified to determine and to appraise. Ac- 
cordingly, this is quite a different situation from that presented in 
Perkins v. Elg, 307 U. 8. 325, where the Supreme Court held that, 
although the Secretary of State has complete discretion in the 
issuance or denial of a passport, he may not properly deny a pass- 
port upon the sole ground of a legal position which is shown to be 
erroneous. 

‘The function of ‘weighing’ the evidence, therefore, remains 
peculiarly one for the Commission ‘appointed by law and informed 
by experience,’ and not for the courts. Alton Railroad Company v. 
U. 8., 315 U. 8. 15; Gray v. Powell, 314 U. 8. 402. This is in accord 
with the realization that the regulation of transportation involves 
various economic factors and the exercise of an empirical judgment, 
since 


‘The stuff of the process is fluid and changing—the resultant 
of factors that must be valued as well as weighed. Congress has 
therefore delegated the enforcement of transportation policy 
to a permanent expert body and has charged it with the duty 
of being responsive to the dynamic character of transportation 
problems.’ (Board of Trade of Kansas City v. U. 8., 314 U. 8 
534, 548 (1942)). 
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‘* Accordingly, aware of our duty in the proper case to set aside 
an order of the Commission which is not supported by substantial 
evidence or which is clearly based on an error of law, we refuse to 
accept the allegations of Virginia Stage in place of the conclusions 
of the Commission, since we find no patent reversible error wherein 
the Commission has transgressed. U. 8. v. Carolina Freight Car- 
riers Corp., 315 U. 8. 475. 

‘*In conclusion, we wish to note that one of the Commissioners 
dissented from the majority of the Commission on the ground that 
it was not within the purview of the Commission to choose between 
the two contracts submitted to it. His theory was that the respon- 
sibility of the Commission extended no further than to approving 
or disapproving, as being in the public interest or not, specific con- 
tracts which are submitted to it. Inasmuch as this point was 
specifically disavowed by Virginia Stage in the argument before 
the Court and a disposition of the issue is not necessary to the 
decision we have reached in this case, we do not herein pass upon 
the views of the Commission in this respect.’’ 





Cross Hauling Discussed by WPB Committee 


Plans for eliminating the practice of cross hauling and circuitous 
routing in the cotton, wool, and leather industries were discussed recent- 
ly at a joint meeting of three transportation industry advisory com- 
mittees with officials of the Textile, Clothing, and Leather Division. The 
committees represented the Cotton Goods, Wool and Worsted Goods and 
the Leather and Shoe industries. 

Other transportation conservation measures considered at the meet- 
ing include more efficient packaging and better space utilization, ex- 
peditious handling of equipment, diversion of freight to other types of 
transport, and maximum loading of carload and trap ear freight. 

Also discussed as basic to the conservation program was the problem 
of meeting greatly increased transportation requirements in 1943 for 
the 3 industries involved. 

In an effort to develop more factual data on the overall problem 
of meeting the 1943 transportation requirements, task groups were set 
up for each of the advisory committees. These will report back at 
separate committee meetings to take place later this month and early in 
February. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


P. F. Gault, Chairman, 400 West Madison St., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 

Meets : 12.30 P. M. Third Tuesday every second month. Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 


—_— 


_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
sme other district, he shall automatically be a member of the district in which he 


es. 

Members within each of the several districts may at their own expense with the 
wproval of the vice-president of the district, organize and maintain district and local 
— which may send delegates to annual or other meetings of the Association. 

| chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
ay chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Chapter 
P. H. Yorke, Chairman, General Agent, Great Northern Railway, 
Henry W. Oliver Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Scott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 





Southern California Chapter 


Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commerce, 
Los Angeles, California on call of Chairman. 





WALLACE T. HUGHES ADDRESSES CHICAGO CHAPTER 


At the meeting of the Chicago Chapter on Friday, January 8th, 
Mr. Wallace T. Hughes, General Attorney for the Chicago Rock Island 
and Pacific Railway, spoke on ‘‘Planned Problems.’’ 





THE FUTURE OF TRANSPORTATION 


Mr. Walter F. Schulten, Assistant to the President of Pittsburgh 
Coal Company will address the regular monthly meeting of the Pitts- 
burgh Chapter on January 25th on ‘‘The Future of Transportation,” 
concerning which the National Resources Planning Board recently pub- 
lished an important report. 





DISTRICT NO. 1 CHAPTER HOLDS FIRST MEETING 


Last spring a number of New England members met in Boston to 
give consideration to the formation of a Regional Chapter of the Asso- 
ciation of I. C. C. Practitioners. As a result, the Chapter was formed 
and its first meeting held at the Parker House on Tuesday, January 
12th. The Chapter is to be known as District No. 1, Chapter, and is 
organized for educational and social purposes and to promote greater in- 
terest by the members and others in the object and work of the Associa- 
tion of I. C. C. Practitioners. 

The attendance was gratifying, according to Vice-President Frank 
S. Davis, and was representative of the several states included in the 
District. The following were elected officers of the Chapter: 


President 
Bentley W. Warren, (A), 30 State St., Boston, Mass. 
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Vice-Presidents 
James R. MacAnanny, (B), Traffic Official, Boston & Maine Railroad, 
Boston, Mass. 
Ralph H. Cahouet, (A), New England Motor Rate Bureau, Inc., 38 
Chauncey St., Boston, Mass. 
Henry J. Hart, 84 Harlow Street, Bangor, Maine. 


Secretary-Treasurer 


A. A. Raphael, (B), New England Paper & Pulp Traffic Association, 
60 Batterymarch St., Boston, Mass. 


Directors 


James Garfield, (A), 30 State St., Boston, Mass. 

Hutson E. Howell, (B), Vice-President, McCarthy Freight System, 
Taunton, Mass. 

Frederick Manley Ives, (A), 50 State St., Boston, Mass. 

William E. Malone, (B), A. G. T. M., Lever Bros., Cambridge, Mass. 

Sheldon E. Wardwell, (A), 84 State St., Boston, Mass. 

R. F. Bohman, (B), G. T. M., Heywood-Wakefield Co., Gardner, Mass. 

A. H. Ferguson, (A), P. O. Box 827, New Bedford, Mass. 

Chester D. Smith, (B), T. M., Eastern States Farmers Exchange, Spring- 
field, Mass. 

Frank §. Davis, (B), Manager, Maritime Association, Boston Chamber 
of Commerce, 80 Federal St., Boston, Mass. 

William E. Boyle, (A), N. Y. N. H. & H. Railroad, 305 Union Station, 
Providence, R. I. 

0. C. Peterson, (B), Manager, N. H. Motor Rate Bureau, Manchester, 
N. H. 


A Constitution & By-Laws was adopted. A committee of three was 
appointed to study the By-Laws of other Chapters, to recommend changes 
in the By-Laws if necessary, and to formulate a program for the next 
meeting. Mr. Frank S. Davis is Chairman of this committee. It is 
planned to hold monthly meetings during the winter months. 


Association of 
Interstate Commerce Commission 


Practitioners 


APPLICATION FOR MEMBERSHIP 


(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 














3. | was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 


4, (For those admitted under Paragraph (a) ). I was admitted to practice as an 





5, (For those admitted under Paragraph (b) ). My occupation is 


, and | am employed by, or am affiliated 





(Signture of Applicant) 


Application not accepted unless accompanied by check. Annual dues, includ- 
Ing JOURNAL. =) 7 application 1s frat between October Ist, and March 


3ist, $6.00. If filed between March 3lst “aa September 30th, $3.00. 





